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FELIX FRANKFURTER 


Foreword 


| TO LIGHT A PAPER on American law written by Mr. Justice 
Story 120 years ago is hardly on the scale of importance for law or legal 
history that the rediscovery of the long lost papers of Mendel was for the 
biological sciences. But a debt of gratitude is due to Professor Kurt H. 
Nadelman for unearthing, and to the editor of this Journal for giving the 
hospitality of its pages to, the article now published. 

On the roll of truly great American judges, Story indubitably has a 
conspicuous place. Every serious disclosure of his mind must stir a lively 
interest in legal scholars and in lawyers with intellectual appetite. In one 
of those papers that are all too much buried in more or less inaccessible 
volumes, Dean Pound has illuminatingly established Story’s preeminent 
influence in giving direction and coherence to what may fairly be called 
the corpus of American law between the founding of the nation and the 
Civil War.' 

Not that Story’s influence spent itself thereafter. For instance, to this 
day the solution of difficult problems in the law of admiralty inescapably 
takes one to Story, particularly to his opinions on circuit reported in 
Gallison, Mason, Sumner and Story. And every legal schoolboy knows 
how deeply Story set his mark on the thinking of bench and bar regarding 
constitutional law through his Commentaries on the Constitution. 

Such being the magnitude of Story’s réle in the history of American 
law and in shaping the minds of American lawyers, a conspectus by 
Story of American law as of 1834 is of exciting interest to all for whom the 
movement of ideas is important. And not the less so because it was writ- 
ten for Continental scholars. 

This it is that gives importance to Story’s own text of a paper he pre- 
pared for Mittermaier’s Kritische Zeitschrift fiir Rechtswissenschaft und 
Gesetzgebung des Auslandes. The German translation has, of course, been 
public property ever since it was published in 1837, public property, that 
is, to the extent that Mittermaier’s Zeitschrift has been available to 
American scholars in American libraries. That this extent is extremely 


FELIX FRANKFURTER is Associate Justice of the United States Supreme Court. 
1“The Place of Judge Story in the Making of American Law,” 7 Proc. Cam. Hist. Soc. 
(1914) 33. 
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confined is sufficiently attested by the fact that not even the Library of 
Congress has a set of Mittermaier. 

Story’s paper speaks for itself in the setting of its time. In any event, 
the readers of this Journal need no outsider’s commentary. I am confident, 
however, that they will share my appreciation of this new manifestation 
of the characteristic clarity of Story’s writing. Only capacious learning 
could have dealt so lucidly with a mass of details without sacrificing 
accuracy; only a persuasive pen could have saved understanding from 
being lost in the jargon of complicated technicalities. No wonder Mitter- 
maier had almost obeisant esteem for Story. 

- May I close these few words on an irrelevant sigh of envy. Polymath 
that he was, Story writes complainingly “that at the present time” —1834 
—‘‘the whole number of American Reports already printed approaches 
near to three hundred volumes.” Even his ravenous capacity to absorb 
books might be slightly fazed by the fact “that at the present time’’ of 
the United States Reports alone volume 346 is in process of publication. 

















KURT H. NADELMANN 


Joseph Story’s Sketch of American Law 


1. THE HISTORY OF LEGAL SCIENCE, THE YEAR 1834 WAS MEMORABLE. 
During its course, the first modern treatise on conflict of laws made its 
appearance’, the first treatise in English not based on the theory of the 
statutists, and the first to make use—masterly use—of the comparative 
method.? For the author of the work, which brought him world fame,* the 
year was particularly strenuous. Joseph Story had in the early part of 
1834 fulfilled his duties as a member of the Supreme Court of the United 
States, in Washington and on circuit. In the later part, he attended to 
his heavy teaching obligations as one of the two law professors at 
Harvard College. During the summer, he delivered an address on ‘“The 
Science of Government, as a Branch of Popular Education,’’* and 
completed a lengthy sketch of American Law for a German legal peri- 
odical.’ This sketch, previously known only in translation,® is here 
presented for the first time in the original text. 

How Story came to write this sketch can be reconstructed from 
correspondence which has been preserved. The account begins with the 
appearance in Boston in 1827 of the young Francis Lieber, who had left 
his native Prussia because of political persecution. Lieber had the 
ambitious plan to produce an American version of Brockhaus’ Con- 
versations-Lexicon. He managed to secure a publisher in Philadelphia 
and was able to enlist the active help of many prominent Americans,’ 


Kurt H. NADELMANN is a member of the Board of Editors. 

1 Story, Commentaries on the Conflict of Laws, Foreign and Domestic (1834). 

2In the preface to his Commentaries on the Law of Bailments with Illustrations from 
the Civil and Foreign Law (1832), Story stated the reasons for making use of foreign sources. 

3See Lorenzen, Story’s Commentaries on the Conflict of Laws—One Hundred Years 
After, 48 Harv. L. Rev. (1934) 15, 30 Revue Critique de Droit International (1935) 295. 
There exists a Spanish translation of the Commentaries, by Clodomiro Quiroga, published 
in Buenos Aires in 1891. 

4 Printed in Story, Miscellaneous Writings (1835) 147. 

5 William W. Story refers to this work of his father in 2 Wm. W. Story, Life and Letters 
of Joseph Story (1851) 213. 

6 Parts were retranslated from the German in Nadelmann, “De l’organisation et de la 
jurisprudence des Cours de Justice aux Etats-Unis d’Amérique, par M. Joseph Story,” 30 
Boston U. L. Rev. (1950) 382, 390. 

7 Acknowledgment to Joseph Story, John Pickering, Du Ponceau, and others is in the 
“Notice” with which volume 13 (1833) of the Encyclopaedia Americana opens. On the En- 
cyclopaedia and Lieber, see Freidel, Francis Lieber—Nineteenth Century Liberal (1947) 63. 
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among them, Joseph Story. Story promised to write, and actually 
wrote,’ numerous unsigned articles on legal topics, for example, Courts 
of the U. States, Domicil, Law, Legislation, Codes, scattered over the 
thirteen volumes of the Encyclopaedia Americana which came out 
between 1829 and 1833.° From that time until his death in 1845, Story 
took a friendly interest in Lieber’s personal and professional affairs. 

Lieber had kept in touch with friends in Germany. A description of 
American prison systems, which he prepared, attracted the attention of 
the Heidelberg professor of criminal law, Carl Joseph Anton Mitter- 
maier,!° who requested Lieber in 1832 to provide him with information 
on American law." In a letter of February 16, 1833, Mittermaier inquired 
about a new book, of which he had heard, on American constitutional 
law." He asked Lieber, then located in Philadelphia, to buy it for him 
and also to bring him in contact with American jurists who might be 
willing to write articles for the comparative law journal of which he was 
co-editor."* At the time, Story’s Commentaries on the Constitution of the 
United States had just appeared." Lieber informed Story of Mittermaier’s 
requests, and, in a letter dated April 24, 1833,!° Story replied that he 
would send Lieber for his German friends the abridged edition of the 
Commentaries,'®° adding that he would with pleasure write for Mr. 
Mittermaier’s Journal any judicial essay which he might deem useful in 
regard to American law.” There appeared in the same year a review of 
the Commentaries in Mittermaier’s journal.'® 

Lieber had at about the same time tried to induce Carey, the publisher 


8 See 1 Lieber, On Civil Liberty and Self-Government (1853) 232 n. 14; 2 Wm. W. Story, 
op. cit. supra note 5, at 27. 

® They have never been republished. “Law, Legislation, Codes’’ is reproduced in Howe, 
Readings in American Legal] History (1949) 460. 

10 See Goldschmidt, Carl Joseph Mittermaier, in Great Jurists of the World (Continental 
Legal History Series, 1914) 544. 

11 Mittermaier to Lieber, June 24, 1832, Lieber Papers, Henry E. Huntington Library, 
San Marino, California [hereafter: Lieber Papers]. 

12 Lieber Papers. 

13 Together with Zacharii, he published commencing in 1829 the Kritische Zeitschrift 
fiir Rechtswissenschaft und Gesetzgebung des Auslandes. 

14 In three volumes, Boston, 1833. 

15 Lieber Papers. 

16 In one volume, Boston, 1833. Translated into French by Paul Odent (Paris, 1843), and 
from the French into Spanish by Nicolas A. Calvo (Buenos Aires, 1851, 3rd ed. 1860, 4th 
1881; Mexican reprints 1871, 1879). 

In 1835, Story similarly obliged J.-J. G. Foelix, who had approached him on behalf of 
the Revue Etrangére et Francaise de Législation et d’Economie Politique, with a sketch 
“The Organization and Jurisdiction of the National Courts in the United States.”” See Nadel- 
mann, loc. cit. supra note 6, at 382. 

18 7 Kritische Zeitschrift (1834) 1. Cf. 14 Am. Jurist & L. Mag. (1835) 344; 15 id. (1836) 1. 
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of the Encyclopaedia Americana, to bring out a supplement, and he had 
suggested to Story that the latter write for that volume an article on 
“American Law.’ When the publisher decided against the project, 
Lieber urged Story to write the article nevertheless, as he would send it 
to Mittermaier." In a letter dated March 27, 1834, Lieber informed Story 
that Mittermaier was eager to have the article,?° and Story asked Lieber 
in his reply of April 5, to tell Mittermaier that he would complete the 
law article for him as soon as possible.” A letter by Story from Cambridge 
dated August 16th, which is reproduced below,” informed Lieber of the 
completion of the sketch of American Law for Mittermaier and that 
their common friend Charles Sumner had undertaken to transmit the 
manuscript to Lieber. Story apologized for the state of the manuscript, 
saying that he had had no time to transcribe it or have it copied and 
that he was concerned lest it might be found illegible or susceptible of 
“various readings.’’ On the contents of the sketch, he remarked: “In 


19 Lieber to Story, Jan. 20, 1834, Story Papers, Library of Congress. 

20 Story Papers, Library of Congress. 

21 Lieber Papers. 

22 Letter by Joseph Story to Dr. Francis Lieber, in the Lieber Papers—HM: LI—3262— 
at the Henry E Huntington Library, San Marino, California. The letter is reproduced by 
permission of The Huntington Library. 


Cambridge Aug. 16, 1834 
My Dear Sir 


A few days ago I completed the Sketch of American Law, which I promised you for Pro- 
fessor Mittermaier. In drawing it up I have been necessarily compelled to generalize, in order 
to give any outline; and in what I have inserted I have been mainly governed by your queries 
and suggestions. Indeed, being aware, that German Jurists could have but little interest in 
any outline of our jurisprudence, I have confined myself to brief and summary views. The 
fact, too, is, (as you will know), that each State has in its own system so many pecularities, 
that little more could be done than to sketch what was common to all. Such as the MSS is, 
I commend it to your kind indulgence; and must ask you to send it with suitable explana- 
tions to Mr. Mittermaier. If he will send me queries on particular topics, I will hereafter 
answer them as fully as I am able. But really, I have difficulty in precisely seeing what would 
be dry and uninteresting detail, and what might be useful to know as to Cisatlantic Law. 

There is one thing, which gives me no small distress; and that is, the state of the MSS. I 
fear, that it may be found illegible, or susceptible of ‘‘various readings’. My only apology 
is my want of time and means to copy it, or to send a fairer transcript. I send you that which 
is in all respects the original. I have been, while writing this, engaged in various other tasks, 
writing judicial opinions, law treatises, and even Lyceum Lectures. I have just completed a 
Discourse on the Science of Government, as connected with popular education, as a task 
duty for the American Institute of Instruction which I am to deliver in about ten days in 
Boston. So that you see, that I am compelled to become a handy craft man of all work with- 
out time to perfect any. 

Our friend Mr. Sumner has undertaken to transmit the MSS to you. But if it shall not go 
in a few days I shall adhere to my former determination to send it by the mail. 

I can scarcely tell you, how much I wish that you lived at Cambridge. I should not even 
then (so constant are my ‘occupations) see you often; but then I could catch a lazy hour and 
sit down and talk straight forward with you, on all you thought and wished. I want a mind, 
that can stir my own. 

Yours most truly 
Joseph Story 
Doctor Francis Lieber 
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drawing it up, I have been necessarily compelled to generalize, in order 
to give any outline; and in what I have inserted I have been mainly 
governed by your queries and suggestions. Indeed, being aware that 
German jurists could have but little interest in any outline of our 
jurisprudence, I have confined myself to brief and summary views. The 
fact, too, is, (as you will know), that each State has in its own system 
so many pecularities, that little more could be done than to sketch 
what was common to all.” 

Lieber mentioned the receipt of the manuscript in a letter to Mitter- 
maier dated September 13, 1834, but a delay occurred in its transmission 
to Heidelberg, as Mittermaier was still asking for the manuscript in a 
letter written the 15th of March 1835.25 The Life and Letters of Joseph 
Story, published by William W. Story after his father’s death, reproduces 
the text of a letter by Mittermaier to Story of November 21, 1835, 
containing Mittermaier’s expression of thanks for the manuscript.2° In 
this, Mittermaier stated that the translation had been made and that 
the paper would appear in two months. Actually a year elapsed before 
the paper was published as the opening article of volume 9 of the Kritische 
Zeitschrift fiir Rechtswissenschaft und Gesetzgebung des Auslandes.” 
Mittermaier sent Story a copy of the issue containing the article in a 
package announced by a letter dated December 30, 1835: “Vous 
trouverez, aussi, un exemplaire du cahier du journal, qui contient votre 
article. Le nom de Story est si célébre en Allemagne, que tout ce qui 
vient de vous, excite la plus vive attention.”” The American Jurist and 
Law Magazine,” the Boston Law journal published at the time by 
Sumner, Cushing, and Hillard, noted the appearance of the article. “It 
will do much,” said the editorial,®° ‘‘to diffuse correct information, 
throughout Germany, in relation to our government and laws, and to the 
different functions of the federal and State courts, in the administration 
of Justice.” The dissemination of information on American law by the 
sketch did not remain limited to Germany. There is to be found in 





23 See preceding note. 

24 See Mittermaier to Lieber, Nov. 6, 1834, Lieber Papers. 

28 Lieber Papers. 

262 Wm. W. Story, op. cit. supra note 5, at 213. 

79 Kritische Zeitschrift (1836) 1. 

% 2 Wm. W. Story, op. cit. supra note 5, at 214; cf. Zweigert, ‘“‘Die Gestalt Joseph Storys,” 
105 Zeitschrift fiir die gesamte Staatswissenschaft (1949) 590. 

29 The journal was close to Story. Started in 1829, when Story became Dane Professor of 
Law at Harvard, it opened with Story’s address delivered before the Members of the Suffolk 
Bar, at their Anniversary, September 5, 1821, one of Story’s major speeches on American 
Law (reprinted in Miscellaneous Writings of Joseph Story). 

3017 Am. Jurist & L. Mag. (1837) 496. 
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volume 8 of the Juridiskt Arkif*! a Swedish version of the sketch, made 
after the text in the Kritische Zeitschrift. No reference to this reprint in 
Sweden is found in the Life and Letters of Joseph Story or in the American 
Jurist, and it may well be that Story never knew of it. 

It has already been stated that Lieber received the original manuscript 
and that Story kept no copy. In the year after Lieber’s death (Lieber 
died in 1872 in New York where he was then professor of History and 
Law in Columbia College) the University of California acquired® from 
Lieber’s widow for $2000 the important library of the “drafter of General 
Orders No. 100, of 1863.’ A wealthy German-American from San 
Francisco had given the University the funds needed for the acquisition.* 
One of the packages contained a manuscript of 31 pages, with the initials 
J. S. and 1834 at the bottom of the last page. The title, American Law, 
appears on the top of the first page. It was bound in 1882 and catalogued 
as Joseph] S{tory], American Law, Mss copy signed J. S. and has been 
in the Manuscript Division of the Main Library of the University of 
California at Berkeley ever since. It is the original text of what appeared 
in a rather free and often inexact German translation in the Kritische 
Zeitschrift—a manuscript copy* that Lieber had had made before he 
sent the manuscript to Heidelberg. 

It is thus possible, after a hundred odd years, to publish the original 
text of the sketch of American Law which Story wrote in the summer 
of 1834. It is not for us to say whether the text, today, is a mere historical 
curiosity, from the “formative era’’** of American law, to be preserved 
with the respect due to a work from a man who has had a place “‘in the 
making of American law’’’ and who “did much to make the law accessible 
and intelligible,”* or whether it is also of contemporaneous interest in 
that it can shed additional light on problems of American law which still 
are with the American lawyer. The uninitiated reader abroad will do 
well to keep in mind that the sketch is an account of American law as of 


318 Juridiskt Arkif (Carl Schmidt ed.) (1837/38) 277. 

3 See Ferrier, Origin and Development of the University of California (1930) 413. 

3 T.e., the “Instructions for the Government of Armies in the Field.”” See Root, Francis 
Lieber, 7 Am. J. Int’] L. (1913) 453. 

¥% Michael Reese; see Ferrier, op. cil. supra note 32, at 431. 

%° The handwriting indicates that several persons were employed to make the 
copy. Throughout the manuscript, corrections are made, omissions added, and blanks filled 
in by the same person, presumably Lieber, according to the handwriting. 

36 Cf. Pound, The Formative Era of American Law (1938). 

37 See Pound, “‘The Place of Judge Story in the Making of American Law,” 48 Am. L. 
Rev. (1914) 676. 

38 Mr. Justice Holmes to Laski, August 8, 1924, 1 Holmes-Laski Letters (Howe ed. 1953) 
644. 








8 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


1834, which since then indubitably has developed® and might be looked 
at in a different way today.*® 

This first publication of the original text in the new American Journal 
of Comparative Law, apart from its historical interest, is even more 
appropriate, as the new journal is devoted to the task thus described in 
his letter to Lieber of April 5, 1834 by the “American Ancestor of Com- 
parative Law,” as Edouard Lambert designated Story.*! “I hope that 
the time is coming, when all lovers of the Law, on the Continents of 
Europe and in America, will be brought closely together for mutuas 
improvement.’’# 


39 The Constitution of the United States, for example, has since been amended several 
times. 

10 The most spectacular and consequential event involving an opinion written by Judge 
Story has been the overruling by Erie R. R. v. Tompkins, 304 U. S. 64 (1938), of Swift v. 
Tyson, 16 Pet. 1 (U. S. 1842), involving the question of the extent to which the national 
(federal) courts have to follow “local” (state) law and the meaning of “local” law in this 
regard. The domestic literature on the subject would fill a library. For a discussion in French, 
see Tunc, “L’application du droit des Etats par les jurisdictions fédérales des Etats-Unis 
(Erie Railroad v. Tompkins),”’ 3 Revue Internationale de Droit Comparé (1951) 5, Spanish 
text in 67 Revista Juridica Argentina La Ley (1952) 834. 

41 See Lambert et Xirau, L’ancétre américain du droit comparé—La doctrine du juge 
Story (1947). Cf. Charles Sumner, “‘The Scholar, the Jurist, the Artist, the Philantropist,” 
Address before the Phi Beta Kappa Society of Harvard University, August 27, 1846, in 1 
The Works of Charles Sumner (1875) 245, 270: 


“Story was bred in the common law; but while admiring its vital principles of freedom, he 
felt how much it would gain, if illuminated by the torch of science, and the light of other 
systems of jurisprudence. Much of the later labors of his life was specially devoted to this 
object; and under his hands, we behold the beginning of a new study, the science of Com- 
parative Jurisprudence, kindred to those other departments of knowledge which are at once 
the token and the harbinger of the peaceful association of nations.” 


As one of the significant statements by Story we may quote: ‘No nation can be so vain 
as to imagine that she possesses all wisdom and all excellence. No civilized nation is so humble 
that her usages, laws and regulations do not present many things for instruction, and some 
for imitation.” Story, Book Review, 20 N. Am. Rev. (1825) 47, 62, reprinted in The Miscel- 
laneous Writings of Joseph Story (1835) 294, 308. 

On early comparative law work in the United States, see Pound, “Comparative Law in 
the Formation of American Law,” in 1 Mémoires de |’Académie Internationale de Droit 


Comparé (1928) 183; Nadelmann, “Peter S. Du Ponceau,” 24 Pa. B.A.Q. (1953) 248, 5 
Revue Internationale de Droit Comparé (1953) 284. 
42 Lieber Papers, H.M.: LI—3259; reproduced by permission of The Huntington Library. 














JOSEPH STORY 


American Law 


The phrase, American Law, has dif- 
ferent senses, or, rather, admits of 
different interpretations. It may mean 
(1) the Law, which is peculiar to the 
U. States, as contradistinguished from 
European Law; or it may mean (2) the 
whole body of Law existing in the U. 
States without any reference to its 
coincidence with, or departure from, 
European Law. It is in this latter sense 
that the phrase will be used in the course 
of these remarks. 

American Law in its largest extent is 
divisible into two general heads; viz. (1) 
Public Law, jus publicum or droit public 
(2) private Law, or jus privatum. The 
former embraces all rights of a general 
and public nature, which [concern]! the 
whole society and constitute the basis of 
its political and civil organization. The 
latter embraces the mere private rights 
of persons and property. And public 
law is again divisible into that which 
regards the Nation as a whole, and that 
which regards the states comprising it, 
severally and respectively. Thus, the 
Constitution and Government of the 
U. S., is the fundamental law of the 
whole Union, and ascertains the rights, 
powers, and duties of the whole nation 
relative to the states. And the constitu- 
tions of the several states which as- 
certain the rights, powers and duties 
of the state governments relative to the 
people of the states respectively are the 
fundamental laws of the states. Ameri- 
cans are accustomed to call this branch 
of public law [by]? the appellation of 
Constitutional Law. 

But without attempting any exact 
philosophical distribution of the sub- 


1Qmitted in original ms.; “beziehen” in 
German translation 
2 “as” in ms. 


ject, we shall endeavor in the subse- 
quent pages to give a general view of 
the leading principles of American law, 
whether public or private, and whether 
constitutional or otherwise. In order to 
do this with clearness and accuracy it 
will be necessary to go back to the origin 
and history of the American colonies, 
which now compose the U. States; for 
their present jurisprudence, as well as 
their present political organization may 
be traced up to this source. 

The thirteen colonies, which on the 
4th of July 1776 declared themselves 
independent were all of British origin 
and were settled under British authority 
and were dependencies upon the British 
crown until the period above alluded to. 
Each colony had a distinct organiza- 
tion of government under the authority 
of the parent country. The colonial 
governments were of three sorts. 

(1) Charter governments, which were 
created by letters patent of the crown, 
granting to certain persons, as a cor- 
poration, the soil and jurisdiction of 
the colony, with the powers of legisla- 
ture and providing for the due organiza- 
tion of the three great departments of 
government, the Legislative, the Judicial 
and the Executive. These charters 
formed the fundamental constitution or 
basis of the Colony. 

(2) Provincial governments. These 
were establishments existing under the 
direct and immediate authority of the 
crown itself with no fixed organization 
of government, but dependent upon the 
mere pleasure of the crown. They were, 
accordingly, governed according to the 
commissions issued from time to time 
by the royal governors and the royal 
instructions given to the latter. Such was 
their theory. But in point of fact the 
commissions were always in the same 
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form, and the actual organization of 
the departments was practically the 
same as in the charter governments, 
the King, however, always appointing 
the governor, and giving him a negative 
upon all laws, which was not always 
the case in the charter governments. 

(3) The Proprietory governments. 
These were grants and letter patent of 
the crown to one or more Lords Pro- 
prietaries of the soil and jurisdiction of 
the particular Colony, with the power 
of legislation and appointment of all 
officers therein, including the Governor. 
In fact, the Proprietary or Proprietaries 
possessed the same general authorities 
and regalities in their respective colonies, 
as the King possessed within the Pro- 
vincial Governments. 

But, however various were the or- 
ganizations of the Colonies, and the 
structures of their powers, the following 
rights and privileges were conferred on 
all of them, and were practically ex- 
ercised, and claimed by all of them, as 
fundamental. In the first place in all 
the colonies there existed a Governor, 
Council and Representative Assembly, 
the latter being composed of delegates 
chosen by the people; and by these 
bodies the legislative and executive 
functions were respectively exercised. 
In all of them judicial establishments 
also were created, separate from, and 
for the most part independent of the 
other branches. In the next place the 
authority of the colonial legislatures 
extended over all subjects of local legis- 
lation, with this limitation only, that 
the laws made by them should not be 
repugnant to, but as near as conven- 
iently might be, should be agreeable to 
the Laws, Statutes and Customs of 
England. In the next place, all subjects 
and their children, inhabitants of the 
Colonies, were declared to be natural 
born subjects of the realm of England, 
and entitled to all the rights, privileges 
and immunities, of free natural born 
subjects of that realm. In the next 
place, the common law (that is, the law 
of England) as far as it was applicable 
to the circumstances of the Colonies was 


made the basis of their jurisprudence; 
and was at all times claimed by them, as 
their birth right and inheritance. Hence, 
the Colonists became at once possessed 
of the invaluable privileges secured by 
Magna Charta; and the trial by jury in 
civil and criminal cases, with all its 
attendant incidents, became _ incor- 
porated into the very elements of their 
jurisprudence. In fact their modes of 
administering justice differed in nothing 
substantially from those of England. An 
appellate jurisdiction was established 
over the final judgments of the highest 
Courts of the Colonies, to the King of 
England sitting in Council, so as to 
preserve an uniformity of principles 
among all the Colonial -Courts. But in 
point of fact this appellate jurisdiction 
was rarely exercised, so fully were the 
principles of the common law recog- 
nized and enforced in the Colonies, and 
so expensive was the prosecution of 
appeals to England. Hence, we may 
distinctly trace the origin and source 
of American Jurisprudence up to the 
fountains of the English common law, 
not as a mere matter of voluntary adop- 
tion, but as a matter of Constitutional 
right and duty in the colonies. It is 
obvious however, that the whole mass of 
the common law of England was not 
applicable to the state and condition 
of the colonies. Much of it could apply 
only to institutions customs, privileges 
and feudalities, existing exclusively in 
the parent country. Thus for instance 
there was no Church Establishment in 
America and consequently the whole 
doctrine of tythes, and the mass of 
ecclesiastical and common law connected 
with the Church, could find no home 
there, and this was foreseen in the very 
characters of the Colonial governments; 
for while they required that the laws 
should not be repugnant to those of 
England, they at the same time directed, 
that they should be agreeable to those 
of England, only so far as conveniently 
might be—thus leaving a wide latitude 
of discretion, both legislative and 


judicial, as to the adoption of those 
Laws. The same remarks are applicable 
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more forcibly to the statutes or positive 
laws made in England which being 
generally designed for that realm alone, 
would, from that very circumstance 
deviate far more broadly from the sys- 
tem required in the Colonies. 

In the administration of justice, the 
colonial courts at an early period, 
adopted this general rule of exposition of 
their authority, that all the common 
law applicable to the state and condi- 
tion of the colonies, and all the acts of 
parliament made in amendment of the 
common law before the settlement of 
the Colonies were to be deemed a part 
of the Common law of the Colonies. 
The acts of Parliament subsequently 
made were not obligatory upon the 
Colonies, unless the latter were ex- 
pressly named there in. But still many 
of them, and especially such as were in 
amendment of the law, were silently 
adopted in the Colonies by a sort of 
judicial legislation. Thus for instance 
the Statute of Queen Ann declaring 
promissory notes to be negotiable in- 
struments, was admitted into the juris- 
prudence of most of the Colonies by 
mere acquiescence, and a sense of its 
commercial convenience and_ utility; 
and it thus became a part of the common 
law of such colonies. 

But from what has been said it may 
readily be inferred that though the basis 
of the Jurisprudence in all the Colonies 
was the same, yet that there must be 
some diversities in all of them in regard 
to the extent of the adoption of the 
principles of the common law. In the 
first place every portion of it might not 
be equally applicable to the state or 
condition of every Colony, or its in- 
stitutions; in the next place the judicial 
legislation, which could not fail to be 
exercised, must in the progress of things, 
involve differences of opinion among 
the judges of the different colonies; and 
each Colony would retain the interpre- 
tation given by its own legal tribunals. 
In the next place the positive enact- 
ments of the local legislatures would 
unavoidably introduce many differences 
in the laws of each Colony, resulting 


from its peculiar institutions wants and 
policy; and in the last place the silent 
operation of peculiar institutions, habits 
and customs would gradually incor- 
porate into [the]* system of each Col- 
ony some customary observances which 
would at length acquire there in the 
force of law. Considering, however, the 
extent of the country and the differ- 
ence of habits, climates and occupations 
of the inhabitants of the different 
colonies, it is marvelous how few peculi- 
arities have sprung up from this source. 

When the Revolution of 1776 severed 
the connection between the American 
Colonies and the Government of Great 
Britain, no other changes were intro- 
duced into the system, except such as 
related to their political organizations. 
The Body of their laws remained the 
same. Some of the Colonies continued 
to act under their old Charters as a 
fundamental form of Government with 
such variations only as in practice were 
necessary to adapt them to the new 
state of things. This was the case in the 
state of Connecticut and Rhode Island. 
The other states generally formed new 
constitutions, which in many respects 
were modelled upon the old colonial 
Charters; and in the introduction of 
some of the principles of Magna Charta 
in the permanent form of a Bill of 
Rights. 

The Jurisprudence, then, of each 
state in the American Union is at the 
present time composed of the following 
Elements: First, of its own fundamental 
Constitution or organization of Political 
Government. Secondly, of the common 
law as actually adopted and admin- 
istered in it. Thirdly, of its positive or 
statutable Colonial legislation. Fourthly, 
of the state legislations since the Revolu- 
tion. Fifthly, of the fragments (for such 
only they are) [of]* customary law which 
have silently been embodied in the 
General System. And Sixthly, to all 
these may be added the Constitution 
Laws and Treaties of the national 


3 Omitted in ms. 
4 Omitted in ms. 
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government of the U. States, and all the 
doctrines of the law of nations resulting 
from and belonging to that government 
in common with other foreign govern- 
ments, and exercising sovereign powers 
as an independent and coequal com- 
munity. 

Having disposed of these preliminary 
matters, we shall now proceed to a more 
minute examination and detail of the 
leading principles of American law. 
The Basis of all the American Institu- 
tions, state as well as national is that 
the people themselves possess the 
supreme power, to form, alter, amend, 
change and abolish at their pleasure 
the whole structure of their govern- 
ment and of course to reconstruct it in 
such manner, as from time to time may 
be most agreeable to themselves. This 
is not a mere theoretical principle. It 
is sometimes (though not frequently) 
put into execution; not as a measure of 
violent energy, to suppress great griev- 
ances, but as a measure of peaceful 
deliberation, in order to introduce such 
improvements, as experience may dem- 
onstrate to be useful. Thus many of 
the states in the Union have, since the 
adoption of the National Constitution 
in 1789 established new Constitutions 
of Government, or have changed some 
of the provisions of the old Constitu- 
tions. The manner in which this change 
is usually accomplished is by the state 
legislature passing a law authorizing 
the People to choose Delegates, or 
Representatives, in a given form, time 
and place to assemble in Convention to 
revise the old Constitution and to 
propose such amendments, as they think 
proper. Some times the acts of the 
Convention [are]§ conclusive without any 
further ratification by the People. But, 
more generally, such a ratification is 
required by the votes of the People 
subsequently taken in a_ prescribed 
manner in their respective municipali- 
ties, and the votes being taken, the 
major vote becomes in the state decisive 
of the particular measure, that is, of its 


§ “are not” in ms. 


ratification or rejection. So that, prac- 
tically speaking, the whole sovereignty 
belongs to the People, and all power 
which is exercised by others, is derived 
from them; and may be increased, 
diminished, and withdrawn at their 
pleasure. But the Constitutions of 
Government until so altered or changed 
continue the supreme law of the land; 
and no department of the existing 
Government has any right to contra- 
vene them, or to superceed them. 

We shall now proceed in the first 
place to the consideration of Constitu- 
tional law as it exists at present in the 
United States and it is divisable into 
two heads (1) That of the nation (2) 
that of the respective states. 

The present National Constitution 
was adopted by the People of the states, 
and went into operation in the year 
1789. It was formed under the auspices 
of the thirteen states, and eleven new 
states have since been admitted into 
the Union and possess and enjoy its 
privileges and advantages upon the 
footing of a complete equality with the 
original States. This Constitution so 
far as its powers and rights of sovereignty 
extend, are by the very terms of the 
Constitution declared to be the supreme 
Law of the land, anything in the state 
constitutions and laws to the contrary 
notwithstanding. And to secure this 
obedience all State as well as national 
officers, Legislative, Executive and 
Judicial are required to take an oath or 
affirmation on their entrance into office, 
to support the Constitution of the 
United States. 

The Constitution of the U. States 
distributes the powers of the govern- 
ment among three great departments, the 
Legislative, Executive and Judicial. The 
legislative power is vested in a Legis- 
lature called the Congress consisting of 
two branches or houses, viz., a Senate 
composed of members chosen for six 
years, and a House of Representatives 
composed of members chosen for two 
years. Each house is independent of the 
other in its organization, and it delib- 
erates and decides for itself. Each is the 
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sole judge of the Elections, Returns, and 
qualifications of its own members. Each 
determines the rules of its own pro- 
ceedings and has a right to punish its 
members for disorderly behaviour, and 
with the concurrence of two thirds to 
expel a member. Each is required to 
keep a Journal of its own proceedings 
which is with the exception of such parts 
as in its judgment require secrecy, 
published from time to time. A majority 
of each house constitutes a quorum for 
business, but a smaller number may 
adjourn from day to day and may compel 
the attendance of other members. The 
yeas and nays on any question at the 
desire of one fifth of those present must 
be entered on the Journal. But neither 
house during the session of Congress can 
adjourn without the consent of the other 
for more than three days nor to any 
other place, than where the Congress is 
sitting. The members of both houses are 
entitled to receive a compensation for 
their services from the Treasury of the 
United States. They are privileged from 
arrest (except in cases of treason, felony, 
or breach of the peace) during their 
attendance in the sessions and in going 
and returning from them; and for any 
speech or debate in either house, they 
are not to be questioned in any other 
place. No Law or Resolve can be passed, 
except it shall be by the consent and 
approbation of both Houses. There are 
some peculiarities belonging to each. The 
House of Representatives chooses its own 
speaker, and all its other officers; the 
presiding officer of the Senate is the Vice 
President of the United States; but in 
his absence or disability the Senate may 
appoint a president pro tempore; and it 
appoints its other officers. All bills for 
raising revenue must originate in the 
House of Representatives. The House of 
Representatives possesses the sole power 
of impeachments; and the Senate the 
sole power to try impeachments. When 
vacancies happen in the representation of 
a state the Executive of that state is to 
issue writs of Election to fill the va- 
cancies. But when a vacancy occurs in 
the Senate during the recess of the 


State Legislature the Executive of the 
State may move an appointment, which 
will continue good until the next meeting 
of the legislature. The Senate also (as we 
shall see) have a voice in executive 
appointments, and in making treaties. 
The Senate is chosen by the state 
legislatures. Each state has a right to 
choose two Senators, and each senator 
has one vote, so that in the Senate there 
is a perfect equality in the votes of the 
States. One third of the Senate goes out 
of office every two years, and is then 
replaced by new Senators. But the 
Senate is so arranged that ever since the 
first elections, the succeeding members 
are chosen for six years. The qualifica- 
tions of a Senator are, being 30 years of 
age, being an inhabitant of the State at 
the time of the election, and being a 
native citizen or a citizen nine years 
before the election. The House of 
Representatives is composed of members, 
chosen in each State by the People 
thereof, who are voters in the most 
numerous branch of the state legislature. 
The number of Representatives in each 
state is apportioned according to its 
population, including free blacks and 
two fifths of those not free. The number 
of Representatives is not to exceed one 
for every 30,000 persons. But each 
state is entitled® to have at least one 
representative. A census or enumeration 
of the population is taken under the 
authority of Congress every ten years; 
and Congress are then to apportion the 
representatives according to such ratio 
as they may choose, not below the 
constitutional ratio of one for every 
30,000 persons. The qualifications of a 
representative are that he shall be 
twenty five years of age, that he shall be 
an inhabitant of the state from which he 
is chosen, and shall have been a citizen 
of the United States seven years. The 
times, places, and manner of holding 
elections for senators, and representatives 
are prescribed by the state legislatures 
respectively. But Congress may by law 
make or alter such regulations except as 
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to the place of choosing Senators. Both 
Senators and Representatives are dis- 
qualified from holding any office under 
the national government, while they act 
in their legislative capacity; and they 
cannot during the time for which they 
are elected, take any office created, or 
increased in emolument, during the same 
period. 

The Congress are to meet annually, 
and on the first Monday of December, 
unless they shall by law appoint a 
different day. The powers confided to the 
Congress are specially enumerated in the 
Constitution. These powers are as 
follows: to levy and collect taxes, duties 
imposts and excises (which must be 
uniform throughout the United States) 
for the payment of the publick debts, 
and for the common defence and general 
welfare; to borrow money on the credit 
of the United States; to regulate com- 
merce with foreign nations, and among 
the states, and with the Indian Tribes; 
to establish an uniform rule of naturali- 
zation, and uniform Laws on the subject 
of Bankruptcies; to coin money, and 
regulate its value, and that of foreign 
coins; to fix the standard of weights and 
measures; to punish the counterfeiting 
of the publick securities and coin; to 
establish post offices and post roads; to 
secure to authors and inventors, for 
limited times, the exclusive right to their 
writings and discoveries; to constitute 
tribunals inferior to the Supreme Court 
of the U. States; and regulate the 
appellate jurisdiction of the latter; to 
define and punish piracies and felonies 
on the high seas, and offences against the 
law of nations; to declare war, grant 
letters of marke and reprisal, and make 
rules concerning captures; to raise and 
support armies; but no appropriation of 
money for such a purpose is to be for a 
longer term than two years; to provide 
and maintain a navy; to make rules for 
the government for the land and naval 
forces; to provide for calling forth the 
militia to execute the laws of the Union; 
to suppress insurrections, and _ repel 
invasions; to provide for organizing 


armies and disciplining the militia and 


governing them when in the service of 
the United States, reserving to the 
States the appointment of officers; and 
of training the militia according to the 
discipline prescribed by Congress; to 
exercise exclusive jurisdiction over places 
ceded to the United States for the seat 
of Government, or for forts, arsenals, 
and other public objects; to dispose of 
and make regulations respecting the 
public territory and other property of 
the U. States; to admit new States into 
the Union; to prescribe the manner in 
which the acts records and proceedings 
of the state shall be proved and the 
effect thereof in other states; to declare 
the punishment of treason; to determine 
the time of choosing the electors of 
President and Vice President, and the 
day when they shall give their votes; 
and finally to make all laws which shall 
be necessary and proper for carrying 
into effect the foregoing powers, and all 
other powers vested by the Constitution 
in the Government of the United States, 
or in any department or office thereof. 
There are also certain prohibitions 
restrictions, and limitations upon the 
exercise of power by the National 
Government specially provided for. 
Among these are the following. The 
privilege of the writ of Habeas Corpus is 
not to be suspended, unless in cases of 
rebellion or invasion when the public 
safety may require it; no bill of attainder 
or ex post facto law is to be passed; no 
capitation or other direct tax is to be 
laid unless in proportion’? to the last 
census or enumeration of the inhabitants; 
no tax or duty is to be laid on any 
exports from any state; no preference is 
to be given by any regulation of com- 
merce or revenue, to the ports of one 
state over those of another; vessels 
bound to, or from one state are not 
obliged to enter, or pay duties in another; 
no money is to be drawn from the 
Treasury but in consequence of appro- 
priations by law; no title of nobility is 
to be granted by the United States; no 
person holding office can without the 
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consent of the Congress accept any 
present, emolument, office or title, from 
any foreign princes or states; and no 
private property can be taken for public 
use without just compensation. The 
Congress are also prohibited from 
making any law respecting an establish- 
ment of religion, or prohibiting the free 
exercise thereof, or abridging the freedom 
of speech or of the Press, or the right of 
the people peaceably to assemble, and to 
petition the government for a redress of 
grievances. The right of the people to 
keep or bear arms, is not to be infringed; 
and no soldier in time of peace can be 
quartered in any house without the 
consent of the owner, nor in time of war 
but in a manner to be described by law. 
No religious test can be required as a 
qualification to any office or public trust 
under the United States. 

There are also certain prohibitions 
restrictions, and limitations upon the 
exercise of power by the respective 
states. No state can enter into any 
treaty, alliance or confederation, grant 
letters of marque and reprisal, coin 
money, emit bills of credit (that is 
paper money) make anything, but gold 
and silver coin a tender in* payment of 
debts, pass any bill of attainder, ex post 
facto law, or law impairing? the obligation 
of contracts or grant any title of nobility. 
No state can without the consent of the 
Congress lay any imposts or duties on 
imports or exports except to execute its 
own inspection laws and such laws are 
subject to the revision’ and control of 
the Congress. No state can lay any duty 
on tonnage, keep troops or ships of war 
in time of peace, enter into a compact 
with another state, or with a foreign 
power or engage in war unless actually 
invaded, or in imminent danger thereof. 

We next come to the Executive Power 
under the National Constitution. It is 
vested in a President who (together with 
a Vice President) is chosen for four 
years in the following manner. Each 
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state is to appoint in such manner as the 
Legislature thereof may direct a number 
of Electors equal to its Senators and 
Representatives in the Congress. The 
choice is sometimes by the legislature 
itself, sometimes by the people of the 
state at large, and sometimes by them in 
districts. On a given day which is the 
same throughout all the United States, 
the Electors of each state meet therein, 
and vote by ballot for two persons, one 
as President the other as Vice President. 
The votes are all returned to the seat of 
Government under seal; and on a given 
day the President of the Senate in the 
presence of the House of Representatives, 
opens them, and the votes are counted. 
If any person has a majority of all the 
votes, he is chosen the President, if no 
person has such a majority, then the 
House of Representatives, (the whole 
Representation from each state having 
one vote) are to choose from the persons 
(not exceeding three) having the highest 
number of votes, the President. But the 
person chosen must have a majority of 
all the votes, and a quorum of the 
House must consist of a member or 
members from two thirds of the states. 
If no choice is made before the 4th day 
of March following, then the Vice 
President who is chosen acts as President. 
If no person is chosen Vice President by 
a majority of the Electors, then from the 
two highest on the list the Senate choose 
the Vice President. But a quorum is 
required of. two thirds of the whole 
number of the Senators for the purpose, 
and a majority is necessary to a choice. 
The qualifications of President and Vice 
President are the same, they must be 35 
vears of age, have been fourteen years 
resident in the United States and be 
native citizen or citizens at the time of 
the adoption of the Constitution. The 
Vice President is ex officio president of 
the Senate, except when he acts as 
President. He acts as President when the 
latter is removed from office, or dies, or 
resigns, or is unable to perform his 
duties, and the Congress have power to 
provide for cases of the removal, death, 
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resignation or incapacity of both the 
President and Vice President. 

The President is to receive a compensa- 
tion which cannot be increased or 
diminished during the period for which 
he is chosen, and he cannot receive 
within that period any other emolument 
from the U States, or any of them. On 
entering upon his office he takes an oath 
faithfully to perform the duties thereof, 
and to support the Constitution. 

His Constitutional powers and duties 
are as follows. He is Commander in Chief 
of the Army and Navy, and of the 
Militia in the public service. He may 
require the opinions in writing of the 
heads of the executive departments; He 
has power to grant pardons and reprieves 
for offences against the U States, except 
in cases of impeachment. He may by 
and with the advice and consent of the 
Senate (two thirds of the Senators 
present concurring) make treaties; he is 
to nominate and by and with the advice 
and consent of the Senate appoints, 
ambassadors, other public ministers and 
consuls judges of the Supreme Court, 
and all other officers of the United States, 
whose appointments are not in the 
Constitution otherwise provided for. 
But the Congress may by law vest the 
appointment of inferior officers in the 
President alone, in the Courts of Law 
or in the heads of departments. The 
President may during the recess of the 
Senate grant temporary commissions to 
fill up vacancies in office then happening; 
and such commissions to expire at the 
end of the next session. He is to com- 
mission all officers of the United States. 
The President is also from time to time 
to give to the Congress information of the 
state of the Union, and to recommend 
measures; he may on_ extraordinary 
occasions convene both Houses, or either 
of them; and in cases of disagreement 
between them, with respect to the time 
of adjournment, he may adjourn them 
to such time, as he shall think proper. 
He is to receive Ambassadors and other 
publick ministers; and he is to take care, 
that the laws be faithfully executed. 


The President has also a qualified veto 
on all Laws and Resolutions (except on 
a question of adjournment) passed by 
the two Houses. If he disapproves any 
Law or Resolution, it is to be within ten 
days returned with his objections, to the 
House, in which it originated. If upon 
reconsideration it is passed by two thirds 
of each House, the vote being taken 
by yeas and nays and entered on the 
public Journals, it becomes a law, 
otherwise it is rejected. 

The President and Vice President, 
and all civil officers of the United States 
(Senators and Representatives are not 
included) are liable to removal from 
office upon impeachment for, and 
conviction of high crimes and mis- 
demeanors. But as the judgment in the 
cases of impeachment can extend no 
farther than to a removal from office and 
disqualification to hold office, the party 
is still liable to an indictment, trial, 
judgment, and punishment for his 
offence in the proper court according to 
law. When trying impeachments, the 
Senate are on oath or affirmation. When 
the President is on trial, the Chief 
Justice of the United States is to preside, 
and no conviction can be on impeach- 
ment without two thirds of the Senators 
present concur there in. 

We next come to the consideration of 
the national Judiciary. By the Constitu- 
tion the judicial power of the United 
States extends to all cases in law and 
equity arising under the Constitution, 
laws, and treaties of the United States; 
to all cases affecting ambassadors, other 
public ministers, and consuls; to all 
cases of Admiralty and maritime 
jurisdiction; to controversies, to which 
the United States are a party; to 
controversies between two or more 
states; between a state and citizens of 
another state; between citizens of 
different states; between citizens of the 
same state, claiming lands under grants 
of different states, and between a state 
or the citizens thereof and 
states, citizens, or subjects. 
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brought by citizens of another state, or 
by citizens or subjects of any foreign 
state, against any state. 

The judicial power is vested in one 
Supreme Court, and in such inferior 
courts as the Congress shall from time 
to time ordain and establish. The judges 
of the Supreme and inferior courts hold 
their office during good behavior, and 
receive at stated times for their services 
a compensation, which cannot be 
diminished during their continuance in 
office. The Supreme Court has original 
or primary jurisdiction in all cases 
affecting ambassadors, other public 
ministers and Consuls, and cases in 
which a state is a party. In other cases 
the Supreme Court has appellate 
jurisdiction only, and this latter is 
subject to the regulation of Congress. 

The trial of all crimes, except in cases 
of impeachment, is required to be by 
jury. The trial must be in the state 
where the offence is committed; but if 
not committed in any state, then in such 
place as Congress may have directed by 
law. In all criminal prosecutions the 
accused is entitled to a speedy and public 
trial; to be informed of the nature and 
cause of his accusation; to be confronted 
with the witnesses against him, to have 
compulsive process for obtaining wit- 
nesses in his favour, and to have the assist- 
ance of counsel for his defence. 

He is not held to answer for any 
capital or otherwise infamous crime, 
unless on a presentment or indictment of 
a grand jury (except in cases arising in 
the land or naval forces or in the militia 
while in the public service). He is not to 
be subject for the same offence to be 
twice put in jeopardy of life or limb, he 
is not compellable to be a witness against 
himself; and he cannot be deprived of 
life, liberty, or property without due 
process of law. Besides these great 
privileges secured, as it were, by a Bill 
of Rights, there are provisions which 
secure the rights of the people in their 
persons houses papers and effects against 
unreasonable searches and seizures; and 
no warrants are to issue but upon 


probable cause supported by oath or 
affirmation describing particularly the 
place to be searched, and the persons or 
things to be seized. Excessive bail is not 
to be required, nor excessive fines 
imposed, nor cruel or unusual punish- 
ments inflicted. 

In civil suits also, at the common law, 
the right of a trial by jury is preserved 
in all cases, where the value in contro- 
versy exceeds twenty dollars. And no 
fact tried by a jury can be reexamined 
otherwise than according to the rules of 
the common law, that is, by a writ of 
error, which leaves the facts to be 
determined by the Jury, and subjects 
the law of the case only for the Revision 
of the Courts. 

And in order to shield persons against 
the charge of the highest political 
offences arising from prejudice, malice 
and oppression, the offence of treason is 
declared to consist only in levying war 
against the U. States, or in adhering to 
their enemies, giving them aid and 
comfort; thus cutting off all constructive 
treasons. No person can be convicted of 
treason, unless upon the testimony of 
two witnesses to the same overt act, or 
on confession of the party himself, in 
open court. And although the Congress 
may declare the punishment of treason, 
no attainder of it can work corruption of 
blood, or forfeiture of property, except 
during the life of the person attainted. 

Some few provisions of a general 
nature remain to be mentioned. The 
public Acts, Records, and_ judicial 
proceedings of each state, are to have full 
faith and credit in every other state. The 
citizens of each state are entitled to all 
privileges and immunities of citizen in 
the several states. Fugitives charged 
with crimes and flying to another state 
are to be delivered up to justice, and so 
fugitive slaves are to be delivered up to 
their owners. No new state can be formed 
within the limits of another state nor 
any state formed by the junction of two 
or more states without the consent of the 
state legislatures as well as of the 
Congress. 
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The United States are to guarantee to 
every state a Republican form of govern- 
ment, and are to protect it against 
invasion and, when required, against 
domestic violence. The Constitution, 
Treaties and Laws of the U. States, are 
declared to be the supreme law of the 
land. It is further declared that the 
enumeration of certain rights in the 
Constitution shall not be construed to 
deny or disparage others retained by the 
People; and the powers not delegated to 
the United States by the Constitution 
nor prohibited by it to the States, are 
reserved to the States respectively, or to 
the people. 

And finally to secure such alterations 
and amendments as experience may show 
to be useful, the Congress when two 
thirds of both Houses shall deem it 
necessary, May propose amendments to 
the Constitution, or," on the application 
of the legislatures of two thirds of the 
several states, shall call a Convention 
for proposing amendments; and any 
amendment so proposed, when ratified 
by the legislatures or conventions of 
three fourths of the States, as the one or 
the other mode of ratification may be 
proposed by the Congress are to be 
valid, as a part of the Constitution. But 
there is this permanent exception that no 
state shall without its own consent, be 
deprived of its equal suffrage in the 
Senate. 

Such is the national Constitution, in 
all its important provisions. But it may 
be asked if Congress, or the Executive, 
or other authority, shall violate its 
provisions, in what manner is redress to 
be sought. The answer is that if the 
grievance admits of judicial inquiry and 
decision, it will be redressed by the state 
and the national courts by declaring the 
law to be unconstitutional, a function 
which has been often exercised by the 
state authorities, the same resort can be 
had, and many cases have occurred in 
which the state acts have been declared 
to be unconstitutional by the Supreme 
Court of the United States. Indeed, in all 
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judicial questions of infringement of the 
national Constitution, Treaties and 
Laws, whether the case originates in a 
state court or in a national court, the 
Supreme Court can exercise a final 
appellate jurisdiction, and its judgment 
as to the constitutionality of the act or 
law becomes conclusive. If the grievance 
be not of a judicial character, or capable 
of a judicial investigation, it is to be 
redressed, first by the power of impeach- 
ment, if that applies; if that does not 
apply, then by the people themselves by 
displacing the offenders, when a new 
election occurs. And lastly if all these 
means should fail, then the power of 
Amendment may be resorted to; and then 
the grievance may in one way or another 
be suppressed. In fact, this last mode of 
redress, has on several occasions been 
applied in a very quiet and beneficial 
manner, not so much to the positive 
evils as to guard against their occur- 
rences, as soon as they have _ been 
foreseen. 

It is to be observed that the powers 
conferred on the national Government, 
are sometimes declared to be exclusive, 
and sometimes they are manifestly 
concurrent, with those of the state 
governments. The great difficulty is to 
ascertain when they are exclusive by 
implication (though not declared to be 
so) and when not. The rule of interpreta- 
tion generally adopted is to construe the 
powers to be exclusive (though not 
expressly declared so) when they are in 
their own nature and exercise incom- 
patible and repugnant to like powers in 
the states; and in all other cases to 
consider them concurrent. But in cases 
of concurrent powers if there should arise 
an actual conflict in the exercise of them 
the state must under such circumstances 
yield to the national Government. An 
instance of a power not expressly 
declared to be exclusive, and yet 


judicially held to be so, is the power “‘to 
regulate commerce,” on the other hand a 
power held to be concurrent, but not 
expressly declared to be so, is the power 
“to lay taxes.”’ Most of the questions of 
constitutional law which have from time 
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to time agitated the whole nation have 
arisen from the exercise of powers given 
to the national Government by implica- 
tion, as necessary and proper to carry 
into effect the express powers, or from 
the exercise of powers by the state 
governments, where there has been a 
supposed conflict with the powers 
exercised by the national government or a 
virtual repugnance to the powers of the 
latter. The lines of distinction between 
state and national powers” in many 
cases, are very clear and well defined; in 
other cases, the powers approach so near 
to each other, that it [is}* extremely 
difficult to say to which government the 
exercise appropriately belongs, or 
whether it does not belong to each. 
These embarrassments necessarily grow 
out of written constitutions of govern- 
ment and of divided sovereignties. But 
hitherto, the questions have been 
disposed of in a peaceable manner; and 
the decisions made by the Judiciary in 
the last resort, have been acquiesced in 
and generally approved. 

We may next pass to the consideration 
of the constitutions of the several states 
—and here it will not be necessary to go 
into such minute details since they are 
generally formed on the same mode, and 
contain the same fundamental principles“ 
with such peculiarities only, as make 
them more acceptable to the people or 
more consonant with the existing 
institutions and habits of the particular 
state. It is proposed therefore to give 
only a leading outline of the general 
principles, and organization, applicable 
to the constitutions of each of the states, 
as the minute differences among them are 
very numerous, but at the same time are 
comparatively unimportant. 

In all the state constitutions, there is a 
division of the great departments of 
government into Legislative Executive 
and Judicial. The state legislatures 
(with the exception of that of Vermont) 
consist of two branches, generally called 
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a Senate and House of Representatives. 
The Senators of each state (with the 
exception of Maryland) are directly 
chosen by the people for various terms of 
service, in some states for one year, in 
others for two years; in others again for 
three years, in others for four years and 
in some for five years, in some states 
part of the Senators go out every year. 
The Representatives are uniformly 
chosen directly by the people and 
generally for one year. But in Rhode 
Island they are chosen for six months 
only and in South Carolina Tennessee 
Illinois and Louisiana biennially. The 
legislative powers are not specified in 
the state constitutions; but they are 
given in general terms or by the mere 
delegation of the Legislative power; and 
when they are intended to be restrained, 
it is done by express prohibitions and 
restrictions, so that the state govern- 
ments are not (like the national Govern- 
ment) governments of special, enu- 
merated powers; but of general powers 
specially restricted. They are subject, 
however to the national Constitution, 
and all are open to amendments by the 
people. The Executive Power is uni- 
versally vested in a Governor, sometimes 
with and sometimes without the aid of a 
council. The Governor has in some states 
very effective powers a qualified negative 
on laws and a substantial patronage in 
appointments to office. In other States 
his powers are very limited; and in some 
he is a mere shadow of sovereignty 
having littlke more than a nominal 
authority as the official head of the 
government. In most of the States, he is 
chosen by the People; in a few by the 
legislature, his term of office varies in 
different states from one to four years. 
The Judiciary in every state, is organized 
as a different Branch. The Judges are 
appointed in some states by the Gover- 
nor; in others by the Legislature. They 
hold their offices in most of the states 
during good behaviour, in some states 
for a period of seven years; and in others 
for a shorter period. The organization of 
the Judicial Department in different 
states is effected in a very different 
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manner. In some of them there are 
distinct courts of Law and Equity. In 
others, the forms of each are united in 
the same court; and in others, no such 
distinction as Law or Equity is finally 
known but the principles of Equity are 
administered in connection with Law or 
in specified cases only. In some states the 
highest courts exercise appellate juris- 
diction, only from the judgments and 
decrees of subordinate courts, in others 
they exercise original jurisdiction (that 
is principally, in the institution of suits). 
The jurisdiction of the state courts, is 
not like that of the national courts, 
limited to particular classes of persons or 
cases but is general, and extends to all 
persons and cases which are not pro- 
hibited by the constitution and laws of 
the State and which it is competent for 
any territorial sovereignty to assume. 
Every State Constitution contains in 
form or in substance, a Bill of Rights, 
and other prohibitory and restrictive 
provisions upon the exercise of power by 
the respective departments of the 
government. Among these the most 
important and general, are the following: 
That all men are born free and equal, 
and have certain unalienable Rights; 
that the people have a right to make and 
alter their forms of Government; that 
they have a right to worship God 
according to the dictates of their 
conscience; that they have a right to 
freedom of speech and of the press; that 
they have a right to trial by Jury in all 
criminal cases; and in civil cases when 
they desire it; that the citizens have a 
right to bear arms; and peaceably to 
assemble and petition for redress of 
grievances; that the writ of Habeas 
Corpus shall not be suspended unless in 
cases of rebellion or invasion, when the 
public safety may require it; that ex post 
facto laws shall not be passed, nor bills 
of attainder; that private property shall 
not be taken for public use without 
compensation; that no taxes shall be 
raised without the consent of the 
legislature. And generally the same 


auxiliary provisions in the virtue of a 
Bill of Rights, exist in the state constitu- 


tions, as in the national Constitution. 
The qualifications of voters in the choice 
of public officers, though very various, in 
the different states, are such as enable the 
great mass of the male population to be 
voters. In some states all free persons of 
full age who are inhabitants, are voters. 
In others the payment of taxes or other 
equivalent service is added, in others a 
small pecuniary qualification exists; in 
others again a freehold qualification or 
some title to or possession of land is 
necessary. A like diversity exists as to 
the qualifications of persons to hold 
office; but it may be generally stated, 
that the qualifications, whatever they 
may be, as to age, property, inhabitancy, 
are of such mixture as to give the people 
at large a full opportunity to vote for 
officers, and to hold offices. For viola- 
tions of the state constitutions the like 
remedies exist, as [for]'* the violations of 
the national Constitution. If the subject 
be capable of judicial inquiry and redress, 
the state courts will entertain the suit 
and grant suitable redress. If not capable 
of judicial inquiry and redress, then the 
remedy must be sought in new elections 
of rulers, and in the conservative power 
of amendments of the constitution. 
Having given this general outline of 
the principles of American Constitutional 
Law, we shall next endeavor to lay 
before the reader a concise view of 
American municipal law. The basis of 
that law in all the states and territories, 
except Louisiana and Florida, is (as 
we have seen) the common law of 
England. Louisiana and Florida are 
governed by a different jurisprudence, 
the former by the laws of France, whose 
Civil code has been expressly adopted 
into its own, and the latter by the laws 
of Spain, all whose civil codes may be 
deemed in full vigour and force there in. 
But although the basis of American 
municipal law (with the exceptions 
above mentioned) is the common law of 
England, many important differences 
exist in the actual state of jurisprudence 
between England and America, some of 
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which we shall now proceed to point 
out. In the first place, no church estab- 
lishment (as has been already stated) 
exists in America; and therefore the 
whole law of tithes and compulsive 
contributions for public worship, and the 
various rights and privileges of the 
Church, under the Ecclesiastical and 
Canon law, are unknown. In the next 
place, the great law of inheritances of 
Estate or immovable property in 
America differs from that of the common 
law. In England the Eldest son is the 
sole heir of all the real Estate, in America 
all the children male, and female, inherit 
equally. And in inheritances among 
collateral heirs the same rule prevails; 
all persons in the same degree of kindred 
taking equal shares of the Estate. The 
father and mother also (contrary to the 
common law) can inherit directly the 
Estates of their children; the half blood 
(for the most part but not universally) 
inherit equally with the whole blood. And 
though in some states there is a distinc- 
tion made of Estates divided ‘‘ex parte 
paterna,” and “ex parte materna,’’ so 
that the estate descends to those who 
are kin only on the side of the parent 
from whom the estate came; yet this 
distinction is not generally adopted. 
Personal estate, movable property is 
distributable among the next of kin 
generally in the same modes, as real 
estate mutatis mutandis. In the next 
place, real or immovable property is 
universally held in America by one 
tenure (if indeed, there can be said to be 
any tenure at all) that of free and 
common socage. In other words, all real 
property is held in absolute property, 
free of any contributions, or tax to or 
superior right by any Lord Paramount. 
There are no copyhold estates (as they 
are called in England); and no feudal 
rights or privileges. The great mass of 
all the lands is held by persons in fee 
simple, in pleno dominio, without any 
payment of rents, to any other pro- 
prietor, under long leases. In short, 
there are few tenants except in our 
cities, who hold estates upon rent, and 
then hold for very short periods, rarely 


exceeding seven years, and often for one 
year only, or even less. Land is, com- 
paratively speaking, so cheap, that few 
farmers exist who are not the owners of 
the soil. So that properly speaking, a 
dependent peasantry is almost unknown 
in America. This circumstance combined 
with the equal distribution of all real 
property by inheritance prevents any 
undue accumulation of property in 
particular families for successive genera- 
tions, and silently preserves great 
uniformity and simplicity in the system 
of transfers of real property. The mode 
of conveyance is so easy and inexpensive 
that the humblest magistrate can frame 
the proper deed, and in every township 
there are many persons who occasionally 
perform the duty of conveyancers. 
Estates tail (so well known in the 
English law) are still allowed in some 
states; in others they are abolished by a 
very simple provision, which declares 
that Estates Tail, shall be deemed 
Estates in fee simple. And where they 
are not thus abolished, they are so 
easily barred or destroyed by the tenant 
in tail for the time being that this 
species of estate is scarcely known as 
any obstruction to the sale of real 
property. Estates for life or for any 
determinate period of years may ‘be 
created at the pleasure of parties, and 
are valid in point of law, but they rarely 
exist unless created by the operation of 
law, as in the case of a husband [who]!® 
upon the death of his wife is entitled to 
an estate for life in the real property of 
his wife or of a widow who is entitled to 
an estate for life in one third part of the 
real estate of her husband. 

In respect to persons as contra- 
distinguished from things, the American 
law differs far less from the law of 
England. The general rights and duties 
of Husband and Wife, Parent and Child, 
Master and Servant, and Guardian and 
Ward, are in a great measure the same. 
But though the law is not changed, the 
gradual change of [manners]'? has had 
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great influence in relaxing the powers 
incident to these relations. There is 
however one leading distinction between 
the law of England, and that generally 
(not universally) prevalent in the 
American States. Marriages are more 
easily contracted in America with fewer 
ceremonies, and are treated more as civil 
than as religious contracts. In England 
divorces a vinculo  matrimonii are 
grantable only by Parliament, and 
generally for one cause only, adultery. 
But in most of the American States, 
divorces are grantable for adultery by 
Courts of Justice upon a proper hearing 
and trial by the Court. And in some of 
the American States divorces a vinculo 
are allowed for other causes, such as 
desertion and cruelty of conduct; and 
indeed, the causes are sometimes so 
loose and indefinite in some States, that 
they seem ill adapted to the preservation 
of this great bond of social life. 

The law with regard to personal or 
movable property, and contracts, (often 
called in the language of common law, 
choses in action) is in substance that of 
England. The same principles and 
distinctions exist as to the formation, 
obligation, interpretation, and execution 
of contracts. The Law of Bailments, of 
Agency, of Partnership, of Insurance, of 
Bottomry, of Promissory Notes, of Bills 
of Exchange, of Shipping and Navigation, 
and of other maritime and commercial 
contracts, is generally, (not universally) 
the same as that of England, except that 
the American law on these subjects is 
more expansive and comprehensive, and 
liberal, borrowing freely from the law of 
Continental Europe, and more disposed 
to avail itself of the best principles of 
commerce, which can be gathered from 
all foreign sources not excluding even 
the civil law. 

The modes of civil remedy and 
remedial justice are for the most part 
the same in America as in England. The 
same forms of action generally exist; 
the pleadings and practice are generally 
the same, except that in America all 
the proceedings are far more simple, 
direct expeditious, and cheap, than in 
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England. In some of the States, (as in 
Massachusetts, and Maine) the forms of 
real actions (as they are called) for the 
recovery of immovable property are still 
used, though they are obsolete in 
England. But in most of the States 
modern English action of Ejectment 
substituted for the same purpose, is in 
use. The complex forms of process in 
England do not exist; but forms borrowed 
from them, but in a far more simple 
character, are adopted. 

The modes of trial in civil cases are 
the same as in England; in common law 
suits by a Jury; in Equity and in 
Admiralty cases by the Judges alone. 
The trial by Jury in civil cases is precisely 
the same, except, that the Jury in 
England is always selected and returned 
by the Sheriff; that in America there is 
a diversity of practice. In some States 
the Jury are selected by the Sheriff, 
and in others they are drawn from 
sealed boxes containing the names of all 
the principal citizens; and in others 
again they are drawn in a more peculiar 
manner. The Rules of Evidence and of 
competency of witnesses to give testi- 
mony are generally the same in America, 
as in England. Persons who are interested 
in the event of the cause, or are infamous, 
or are unbelievers in the existence of 
God, and of responsibility to God, by 
way of future rewards or punishments, 
are not competent witnesses. All other 
persons of reasonable age and discretion 
are required to give testimony, unless 
they stand in the relation of Husband 
and Wife, or client and attorney to each 
other. But, generally, no person is 
admissible to give testimony in his own 
person in his own cause. In England the 
written depositions of witnesses, are 
rarely admissible in civil cases, but in 
America they are far more liberally 
admitted, especially in cases of bodily 
infirmity, and where the witnesses live 
at considerable distances from the place 
of trial, or are about to go abroad. 
Presumptive evidence in all its legal 
forms, is generally admitted; but what 
we call Hearsay (that is, the statements 
of other persons not under oath in 
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Court) is generally inadmissible, and is 
admitted only as to matters of general 
reputation, such as local boundaries, 
heirship and lineage. The mode of con- 
ducting civil trials is the same as in 
England. It is in open court in the 
presence of the people at large; with the 
assistance of counsel for each party. The 
judge, after all the evidence is heard, 
and all the counsel have spoken, usually 
gives his own opinion as to matters of 
law to the Jury, and sometimes sums up, 
(that is recapitulates) the facts and 
evidence to the Jury with such observa- 
tions as he thinks pertinent to make the 
matter more clear or impressive. The 
Jury then retire, from the Courts, consult 
by themselves, and give their verdict or 
decision according to their own opinions. 
But, still, if there has been any mistake 
in point of law the court may grant a 
new trial; and sometimes it is granted 
for a supposed mistake in matters of 
fact, when the court think injustice has 
been done. But interference in the latter 
class of cases (of facts) is quite rare, and 
is never interposed but upon any strong 
circumstances, the court preferring to 
leave matters of fact expressly to the 
Jury. On this account the verdicts of 
juries as to matters of fact are generally 
satisfactory, and of great weight. 

In criminal cases the system is 
generally the same as in England. The 
same crimes, (known as crimes at the 
common law), exist. Thus, whatever 
crime would be a breach of peace of the 
King in England is treated as a breach of 
the public peace, and peace of the State, 
in America, and is punishable by fine or 
imprisonment, or by both. In general 
the punishments for crimes in America 
are far more mild and moderate in 
America than in England. There are very 
few capital offences. In the Code of the 
National Government nine offences only, 
are punishable with death, viz., Treason, 
Murder, Rape, Arson or Maliciously 
burning a dwelling house, Maliciously 
burning public ships, Robbery of the mail 
Casting away or destroying ships on the 
high seas for fraudulent purposes, 
Piracy and the Rescue of persons 


capitally convicted, before or during 
execution. In some of the states a still 
smaller number of crimes only are 
capital; and in none of them (it is 
believed) are a greater number of crimes 
punishable. Treason, Murder, Highway 
Robbery, Arson, Burglary, or Breaking 
open a dwelling house in the night time 
for the purpose of Theft and Rape are 
the crimes [now]!® commonly punished 
capitally in the jurisprudence of the 
States. 

In general no person can be tried, 
unless upon an indictment found by a 
Grand Jury, composed of any number, 
not less than twelve persons, and not 
more than twenty three. Twelve of them 
must agree in an indictment, which is a 
written statement describing the person, 
the offence, the time, place, and mode of 
committing it, with reasonable certainty. 
The Grand Jury is composed of re- 
spectable citizens chosen or drawn in 
the same manner as common jurors. They 
are under oath to perform their duty 
faithfully and impartially. They examine 
in secret witnesses, who are under oath, 
and generally only the witnesses in 
behalf of the Government. If they think 
the crime has not been committed, or is 
not proved against the party, they say 
so, and the party, if he is in custody, is 
immediately discharged. If they find 
an indictment against him, he is then at 
a proper time put upon his trial in open 
court; and all the witnesses both for and 
against him give their testimony in open 
court on oath, and no depositions of any 
witnesses are admitted. On his trial he is 
entitled to employ counsel to assist him 
in his defence (very different from the 
practice in the English Court) and the 
counsel are fully heard, as to all matters 
before the Jury. The Court after all the 
evidence is heard generally sums up the 
facts and states the law to the Jury who 
then return a verdict of Guilty or not 
guilty. But if they cannot all agree in a 
verdict, one way or the other, then the 
Jury may be discharged, and the cause 
may be tried by another Jury, until 
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there is a verdict of acquittal or con- 
viction. If the party is acquitted, he can 
never be tried again for the same 
offence. But if he is convicted, and any 
error has been committed in point of law, 
or fact he may have a new trial by order 
of the court. He is not at the trial 
admitted to give his own testimony in 
his own favour; and he cannot be 
compelled to give his own testimony 
against himself. In general the same 
testimony and evidence are admissible in 
criminal cases as in civil cases. But in 
criminal cases the person, who is injured, 
as for instance the owner of goods stolen, 
the party stabbed, the party who has 
been robbed or whose house has been 
burnt, is admissible as a witness. But 
husband and wife cannot testify for or 
against each other; and the same 
immunity is allowed as between client 
and attorney. In short the trial is 
conducted in the same way, except as to 
counsel as in England. 

In respect to punishments, the 
distinction between capital and secondary 
punishments is not particularly felt, 
because it is not admitted that capital 
punishments are rightfully to be deemed 
primary in their nature and other 
punishments mere substitutes. The most 
usual punishments, not capital, are fine, 
simple imprisonment, solitary confine- 
ment, in a penitentiary and confinement 
to hard labour in a penitentiary. Other 
punishments, although formerly known, 
and used are now abolished, or are in a 
course of abolition; such, for instance, as 
public whipping, branding with a hot 
iron, for forgery and other fraudulent 
crimes, and sitting in the public pillory 
or stocks. Indeed these punishments are 
now generally so revolting to the feelings 
of Americans, that they exist in but few 
of the States, and even there they are not 
often inflicted. The penitentiary system 
is in general favour in America. It has 
two objects, first, as a punishment, to 
deter offenders; secondly, as a means of 
reformation. In the former view it is 
probably now, or may be made as 
effective as any system of punishment 
can be; in the latter view, the experiment 


has not been as yet sufficiently tried to 
justify any conclusive judgment upon its 
efficacy. A discussion of this subject 
would require a large treatise; and does 
not properly fall within the limits of the 
present sketch. 

In treating the subject of American 
Law thus far, it has been necessary to 
state many propositions with the 
qualifications, that they are generally not 
universally true. The reason is that in 
the jurisprudence of almost every state 
there are some positive or customary 
peculiarities; and the differences would 
require volumes to develop; and even 
then, these peculiarities would hardly be 
found to produce much effect in the 
general system. They are for the most 
part the result of accident rather than of 
design, of old habits and institutions and 
prejudices rather than of philosophy, or 
deep meditation. Every where in 
American jurisprudence one may trace 
the same family likeness and characters. 
It is everywhere, alter et idem. Upon 
leading doctrines and principles there is 
throughout all America great uniformity, 
especially in the decisions of judicial 
questions upon given law. On minor 
topics there is almost an endless diversity. 
There is no state, which has not much 
local law, which requires great industry 
and caution to understand and apply it. 
And yet in a vast variety of cases, 
standing upon general principles of the 
common or commercial law, a lawyer of 
one state may without inconvenience or 
embarrassment pass into another state 
to argue a cause before judicial tribunals 
without any fear of gross error in regard 
to the jurisprudence of the latter. Of 
course, the administration of national 
law is, or ought to be the same through- 
out all the states. The national courts, 
sitting in the states, and deciding upon 
the rights and property of citizens 
thereof, administer the local law in the 
same manner, and upon the same 


principles, as the state tribunals. In 
administering constitutional and public 
law, the law inter gentes, or the principles 
applicable to private rights growing out 
of international principles, the courts 














STORY: AMERICAN LAW 25 


decide upon universal reasoning, and in 
the same manner, that the same questions 
ought to be decided by a court, sitting in 
England, in France, or in Germany. A 
national court exists in every state in the 
Union; and then administers the justice 
belonging to the national government. 
This court is called a District Court, and 
has a single Judge. In most of the States 
another higher national Court exists 
called the Circuit Court, composed of 
the District Judge, and a Judge of the 
Supreme Court of the United States. 
From the decisions of each of these 
courts an appeal, in cases of considerable 
value and importance,!® (viz. two 
thousand dollars in value) lies to the 
Supreme Court, which is composed of 
seven judges and sits annually for nearly 
three months at Washington. And it is 
to the Supreme Court, thus sitting, that 
appeals from the state courts in questions 
of constitutional law are brought and 
decided at the last resort. 

These remarks will now be concluded 
by a slight sketch of the literature of 
American Law, and the sources, in which 
it is to be explored and studied. The 
positive or statute Codes of the Union, 
as well as of the several states may be 
found in the printed collections of the 
Constitutions and Laws of each, which 
are from time to time published under 
the authority of the legislatures re- 
spectively. Of the public statutes various 
editions and revisions exist and they are 
generally collected in a compendious 
form and being in general use, new 
editions are constantly published, as 
fast, as the public demand requires. The 
latest edition is, of course the best for 
practical purposes; but, as it generally 
omits all the laws, which have been 
repealed or become obsolete, it is for 
historical purposes generally the least 
valuable. In such cases resort must be 
had to the original collections and the 
supplements published at short intervals, 
and generally every year. The other 
branches of law must be obtained from 
more general sources. Before the Ameri- 
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can Revolution there did not exist a single 
book on American law; and it could not 
be said, until the appearance of Mr. 
Chancellor Kent’s Commentaries on 
American Law (which was first published 
in 1826) that there existed any work 
comprehending any full outline of it, in 
all its various branches. That admirable 
work which has done for America what 
Mr. Justice Blackstone, in his Com- 
mentaries has done for England, is now 
in the hands of all lawyers in America 
and will afford very ample information to 
foreign jurists, who may be disposed to 
examine the subject at large. Upon 
particular heads of the law, there are now 
various American treatises, which are in 
general use, though the more common 
course is to republish the English 
treatises on particular subjects, with 
notes on the American law the co- 
incidences or deviations from the English 
doctrines. But the most full and complete 
stock of judicial materials is to be found 
in the reports, (as they are technically 
called) that is, in the collections of the 
cases argued and decided in the various 
courts within the United States. The 
earliest Reports (which have been 
published) were by Mr. Dallas in the 
year 1790. Since that period there has 
been a constant accumulation of works 
of this sort; and at the present time 
there are periodically published Reports 
of the Decisions of the Supreme Courts 
in all the states except four or five in the 
Union. Besides these the decisions of the 
Supreme Court of the United States are 
annually published, as well as many 
decisions of the Circuit and other 
national courts. So that at the present 
time the whole number of American 
Reports already printed approaches near 
to three hundred volumes; and there are 
not less than twenty volumes annually 
published. Among these, the most 
important and valuable to foreign jurists 
are the Reports of the decisions of the 
Supreme Court of the United States 
printed by Dallas, Cranch, Wheaton, 
and Peters, of the State courts of New 
York by Caines, Johnson, Cowen, and 
Wendall; the state courts of Pennsylvania 








26 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


by Dallas, Binney, Sergeant and Rawle, 
and Rawle alone; and of the state courts 
of Massachusetts by Tyng and Pickering. 

Foreign Continental law and the civil 
law are not extensively studied, except in 
Louisiana and Florida. But there is a 
growing taste for both and there are 
many American jurists, who study with 
profound interest the leading works of 
the Continental Jurists and especially of 


the French Jurists; and they are daily 
by their example, as well as by their 
precepts recommending the most en- 
larged and comprehensive examinations 
of the writings of the civilians, as well 
as of the great masters upon municipal 
law of France Germany Holland Italy 
and Spain. 
jc 8. 
1834 














HAROLDO VALLADAO 


The Influence of Joseph Story on Latin- 
American Rules of Conflict of Laws 


Bin Story! was not merely a jurist. A humanist of deep-rooted 
classical culture and literary talent, he was also an accomplished poet, 
writer, and orator; aside from his briefs, judicial opinions, and treatises, 
he left several poems, a considerable volume of letters, and important 
addresses and speeches.” His humanism impelled him to adopt a universal 
viewpoint, limited solely, and only to a small degree, by the conservative 
character of his professional activities. 

Story’s devotion to comparative studies is reflected in all of his legal 
works.’ Not only did this interest in comparative law assist Story in 
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criticized the attitude of British writers in this regard, which he described as “extraordinary 
indifference to the study of foreign jurisprudence.” Even in a work which deals with a subject 
intimately related to Anglo-American law, the Commentaries on Equity Jurisprudence as 
Administered in England and America (1836), Story affirmed, in the preface of 1835, referring 
to the doctrines of the Common Law, that: “In many cases...” he attempted “to illustrate 
them (i.e., these doctrines) by principles drawn from foreign jurisprudence as well as from 
the Roman Civil Law.” Thus, it is not surprising that Story should have been congratulated 
by another outstanding jurist of comparative law of that time, an Englishman, William 
Burge, in a letter written to him on March 31, 1840, as follows: “by your illustration from the 
Civil and Foreign Law.” 2 Life and Letters of Joseph Story, 301. 

Again in 1841, in the preface to the Commentaries on the Law of Partnership, Story wrote: 
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developing the exposition and interpretation of the law of the United 
States; it also led him to that broad understanding of legal principles 
which he expounded in his books, speeches, and letters and with which 
he was able to contribute so much to legal learning.‘ It further led him 
to engage in research seeking to co-ordinate differences in legislation and 
into the arduous science of the conflict of laws which he was the first to 
denominate ‘Private International Law.’® Finally, his knowledge of 
comparative law probably led Story to formulate the doctrine of a uni- 
form “general”? commercial law to be applied by the federal courts of 
the United States, which he had the satisfaction to see adopted by the 


“T have in the present, as in my former works, endeavoured to illustrate the principles of 
our jurisprudence by a comparison of it with those of the systems of the modern commercial 
States of Continental Europe, and especially with those of France.’’ And he refers to the 
books he consulted, by Pothier, Pardessus, Valin, Boulay-Paty, Duranton, and Duvergier. 

The comparative method prevails likewise in his later works, in the preface to his Com- 
mentaries on the Law of Bills of Exchange, Foreign and Inland, as Administered in England 
and America (1843), where he stated that: “I have also extended my researches into Foreign 
Jurisprudence...” and that he used foreign authors such as Savary, Pothier, Pardessus. 
Also in his last work, Commentaries on the Law of Promissory Notes (1845) he emphasized 
that in dealing with the subject he had resorted to comparison with the practices followed 
in France. 

In a letter dated February 3, 1842, to Gustavus Schmidt, director of the Louisiana Law 
Journal, after expressing his praise of the English translation, with comments, which the 
latter had made of the Napoleonic Code, Story wrote: “We are sadly ignorant of the vast 
resources of the Roman, the French and the foreign laws, which may be brought in aid of our 
common law studies.” 2 of. cit., 414. He even suggests the translation into English of foreign 
juridical works such as, “for example, Pothier’s writing on Insurance and on Exchange. .. .” 
Loc. cit. 

4See Life and Letters of Joseph Story, passim, especially volume 2, 7, 311. A study of 
Story’s general ideas in the field of legal science should prove most interesting; likewise the 
book Miscellaneous Writings (1835, posthumous edition 1852, edited by W. W. Story), 
might be considered for this purpose. 

5 In his renowned and classical work on conflict of laws, Commentaries on the Conflict 
of Laws, Foreign and Domestic, in regard to Contracts, Rights and Remedies, and especially 
in regard to Marriages, Divorces, Wills, Successions and Judgments, he observed (1834): 

“This branch of public law may, therefore, be fitly denominated private international law, 
since it is chiefly seen and felt in its application to the common business of private persons, 
and rarely rises to the dignity of national negotiations, or of national controversies” (§9). 

The title Foelix gave to his book on this subject: ‘‘Droit International Privé,”’ 1843, was, 
in all probability, inspired by Story’s work, which he knew and followed. Likewise, the title 
of Schaefner’s book “Entwicklung des internationalen Privatrechts,” 1841, must have been 
influenced by the same source. This is indicated in note 1 on page 1 of the German jurist’s 
work. 

The author of this article has dealt at length with the doctrines of Story and private 
international law, both in general and in particular as regards the law prevailing in the United 
States and Latin America, in a course of lectures given at Havana in January, 1945, at the 
Academia Interamericana de Derecho Comparado y Internacional; in his book Estudos de 
Direito Internacional Privado (1947) 16-24; and in a course given at the Académie de Droit 
International de la Haye in July, 1952. 
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Supreme Court in the famous opinion in Swift v. Tyson (1842);* this 
prevailed for almost a century until 1938, when the Supreme Court 
overruled the doctrine in Erie Railroad Co. v. Tompkins.’ 

In this article we propose to analyze the influence of Story’s most 
renowned work, his Commentaries on the Conflict of Laws, Foreign and 
Domestic, on the private international law of Latin-American states.® 
This work was first published in Boston, in 1834, and constitutes the 
first treatise on private international law of modern times.’ According 


616 Pet. 1 (U. S., 1842). On this opinion of Story should be read the most interesting 
book, L’Ancétre Américain du Droit Comparé, La Doctrine du Juge Story, by Edouard 
Lambert and J. R. Xirau (Paris: Recueil Sirey, 1947) and the article by Kurt H. Nadelmann 
cited in the next note. 

7 304 U. S. 64 (1938). The foregoing explains why the two leading periodicals of compara- 
tive law of the time, the Kritische Zeitschrift fiir Rechtswissenschaft und Gesetzgebung des 
Auslandes, of Heidelberg, which appeared in 1829 with Mittermaier as director, and the 
Revue Etrangére de Législation, later Revue Etrangére et Francaise de Législation et Eco- 
nomie Politique, founded in 1834 by Foelix, invited Story to write articles for them and 
published reviews of Story’s works in terms of highest praise. 

The correspondence exchanged between Story and Mittermaier and Foelix appears in 
the aforementioned Life and Letters of Joseph Story, volume 2, 169, 213, and passim. Note 
the references by Walter Hug, 45 Harv. L. Rev., 1057-58 and Kurt H. Nadelmann’s article 
in 30 Boston Univ. L. Rev., 382 ff., entitled ‘“De l’Organisation et de la Juridiction des Cours 
de Justice aux Etats Unis d’Amérique.” It further accounts for the success in foreign coun- 
tries of his writings, some of which were translated into foreign languages. The Commentaries 
on the Constitution of the United States were translated into French, Spanish, and, in Brazil, 
into Portuguese in an edition published in two volumes by Dr. Theophilo Ribeiro at Ouro 
Preto, State of Minas Gerais, in 1894. And the Commentaries on the Law of Bills of Ex- 
change... were translated into German by Freitschke. 2 Life and Letters of Joseph Story, 
5422 

8 On Story and private international law in general we refer the reader to the works cited 
supra, note 5. 

* It met with enormous success and was republished in several editions. The second edition 
appeared in 1841, completely revised by the author himself. The third edition, which was 
published in 1846, shortly after Story’s death, by his son, William W. Story, with the follow- 
ing note: ‘The present edition . . . contains the last revisions and emendations made by the 
late author,” is the standard edition. Other editions are the fourth of 1852, the fifth of 1857, 
the sixth of 1865, the seventh of 1872, and the eighth and last of 1883, in which the editor, Mel- 
ville M. Bigelow, states that the text and notes were compiled as contained in the third 
edition, in their entirety, and that all posthumous insertions were withdrawn from the text 
and placed instead in double column notes. 

Since its first appearance, the Conflict of Laws has become next to a bible for both courts 
and authors, not only in the United States but also in England. In Europe, Mittermaier 
referred to it in his letters to Story as “le meilleur dont la littérature se peut glorifier” (2 
Life and Letters of Joseph Story, 213, letter of November 2, 1835) and as an “ouvrage qui 
est reconnu aussi en Allemagne, comme |’ouvrage classique auquel les jurisconsultes de tous 
les pays doivent recourir,” op. cit., 377, letter of July 1, 1841. 

Story’s work became a reference book and was the subject of continuous discussion among 
Continental European authors of private international law: in Germany, Schaefner, 1841, 
Savigny, 1849, von Bar, 1862 (the latter two with comments of praise); in France, Foelix, 
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to Beale,!® Story based his writings on an excellent collection of books 
by medieval authors, which had belonged to Samuel Livermore, a New 
England jurist who had moved to Louisiana, author of the rare Disserta- 
tions on the Questions Which Arise From the Contrariety of the Positive 
Laws of Different States and Nations," who upon his death bequeathed 
his library to Harvard University. The truth is, however, that Story’s 
work was based not only on medieval authors, especially of the statutist 
schools, but also on those of the modern era, in whose works the great 
jurist of Massachusetts did a vast amount of research, enabling him to 
quote constantly not only Bartolus, Baldus, and Guy de Coquille but 
also Du Moulin, D’Argentré, Burgundus, Rosenburg, Paul and John 
Voet, Huber, Hertius, Strichius, Bouhier, Froland, Boullenois, Pothier, 
Merlin, etc., i.e., jurists of the sixteenth to eighteenth centuries. 

The influence of these authors upon Story did not affect his inde- 
pendent thinking, as he never permitted himself to become entangled in 
theories or to lose himself in subtle abstractions. Humanist and jurist 
that he was, his conclusions were drawn on the basis of equity and 
justice. He accepted those principles that were most in accord with the 
tradition of the Common Law, with the not too numerous but far- 
reaching decisions on questions of conflict of laws of American and 
English courts, and with the needs of his country’s rapid growth and the 
fast growing intercourse among its several component jurisdictions, each 
with laws of its own. He even introduced innovations and formulated 
new rules in order to provide for these requirements. On the other hand, 
he was also influenced by the decisions of the Supreme Court of Louisi- 
ana, which he quoted and many times followed, and also by the Civil 
Code of that state. For instance, he adopted the rule of Article 2370 of 
the Louisiana Code, whereby marital property, as regards movables, is 
governed by the law of the new domicile of the parties. He naturally 
adopted the territorialism of D’Argentré, as complemented by Huber, 
but he diverged from these jurists whenever he deemed it advisable and 
just.Us 


1843, who stated that he had definitely adopted it (preface, Chapter 3, Note 1, etc., of the 
Traité de Droit International Privé) and Lainé, 1884, who saw in the work “le signal d’études 
nouvelles” (1 Introduction au Droit International Privé, vii); in Portugal, Lucas Falcdo, 
1868; in the Netherlands, Asser, 1879, who referred to Story’s “excellent commentaries;” 
in Spain, Torres Campos, 1879; and in Belgium, Laurent, 1880. 

10 “The Conflict of Laws, 1886-1936,” 50 Harv. L. Rev. 887. 

1! New Orleans, 1828. 

"*In this sense, Story’s work displays greater independence than that of Rocco, “Del 
Uso e Autorita delle leggi del Regno delle due Sicilie,”” which appeared in Naples in 1837, 
three years after the appearance of that of Story, and which adheres strictly to the statutist 
school. 
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The order in which he dealt with the subject matter was novel and 
different from that of earlier writers. He did not divide the subject in 
the order of “‘personal statutes,” ‘‘real statutes,” and “mixed statutes” 
but according to the several kinds of legal reiationships: Introduction, 
General Principles, National Domicile, Capacity of Persons, Marriage, 
Foreign Divorces, Foreign Contracts, Personal and Real Property, etc. 
This innovation has been emphasized by Lorenzen” and by William W. 
Story.% 

Story has been criticized for following the principle of ‘“‘comity of 
nations,” though he distinguished the viewpoint of the legislator from 
that of the judge, since he said: “It is not comity of the courts, but the 
comity of the nation, which is administered, and ascertained in the same 
way, and guided by the same reasoning, by which all other principles of 
the municipal law are ascertained and guided’”’ (§38). This implies that 
he ascribed to private international law the same basis as that of the 
internal law of each country (e.g., family law, commercial law, etc.). 
Story even went so far as to state, in accordance with a passage of the 
aforementioned treatise of Livermore criticizing the principle of ‘“‘comity,” 
that the “true foundation” of private international law is derived “from 
a sort of moral necessity to do justice, in order that justice may be done 
to us in return” (§35). 

For personal status and capacity, after dividing the pertinent legal 
rules into “universal”? (laws governing majority or minority, emancipa- 
tion, condition) and “special” rules (laws governing capacity or non- 
capacity to perform certain acts), Story established (§52) the general 
rule that the law of the domicile should govern, as in the statutory 
tradition (§§52 et seg.). He deviated from this rule insofar as capacity 
to contract is concerned; following the decision of the Supreme Court of 
Louisiana in Saul v. his Creditors,“ he adopted the rule that capacity to 
contract should be governed by the law of the place of celebration, as of 
great certainty and simplicity (§§76, 77). He made further exceptions 
respecting property situated in foreign countries, disqualifications of a 
penal nature, or evasion of the law (§§101, 104). In all this he may have 
been concerned with situations arising from the intense and continuous 
commerce among the states of the new federation. 

Insofar as marriage is concerned, with the sole exception of the cases 
of incest and polygamy (§89), he subjected capacity, form, validity 


12 “Story’s Commentaries on the Conflict of Laws—One Hundred Years After,’ 48 Harv. 
L. Rev., 15 and “A propos du Centenaire des Commentaires de Story sur les Conflits de Lois,” 
30 Revue Critique de Droit International (1935), 295, 390. 

132 Life and Letters. 

145 Mart. (N. S.) 569, 596-598 (1827.) 
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(§§80, 89, 113, 121, 122a, 123, 123a) to the law in force at the place of 
celebration in order to avoid “infinite mischiefs” (§121), even in cases 
where the place of celebration has deliberately been selected to circumvent 
the law of the domicile (123a). And Story went thus far, expressly 
diverging from Huber, “upon principles of public policy, with a view to 
prevent the disastrous consequences to the issue of such a marriage.” 
Respecting the law governing marital property, Story set forth the rule 
that movables shall be governed by the law of domicile of the parties, 
real property by the law of the situs, but if there is an express contract 
as to marital property rights, its terms shall prevail everywhere, at 
least as to movables (§§184-187, 190, 454). Marital rights and obliga- 
tions in general (personal relations) are to be governed by the law of the 
present domicile, and divorce by the /ex fori, which appears to coincide 
necessarily with the actual bona fide domicile at the time jurisdiction to 
decree the divorce is exercised (§§110, 227 in fine, and 230a.) 

Contracts are generally governed by the law of the place of their 
celebration (§242) except in those cases where the contract has to be 
performed in a different place (§280), which, in accord with the assumed 
intention of the contracting parties, shall be subject to the law governing 
contracts at the place of performance. As respects property, Story ac- 
cepted the principle that movables should be governed by the law of the 
domicile of the owner (§§376, 380), except insofar as the law of the situs of 
the property disposes otherwise (§§373, 385-385a, as well as 390). For real 
property, he proclaimed the principle of lex rei sitae to the greatest 
extent so as to govern capacity, form, and substance in case of contracts 
related to real property and transfer of title (§§364, 373, 428, 429, 435, 
445). He applied the same distinction to successions with equal strictness. 
As applied to real property (§483) the law of the situs shall govern even 
the capacity to make a will and the form thereof (§474), whereas movables 
are governed by the law of domicile (§481) as regards capacity of the 
testator and proof of the will (§465). 

Story established the limits of public order (§§25, 113, 258, 259) and 
held that the foreign law constitutes a fact which requires proof (§637). 

These principles of Story with a few exceptions such as, for instance 
the law governing contracts, have been reproduced in the Restatement of 
the Law of Conflict of Laws (§§332q, 121, 132, 237, 238, 289, 129, etc.). 
Lorenzen even says that Story’s principles have remained in force with 
the exception of points of secondary importance.'® The work and princi- 
ples of Story have also influenced the legislation of several Latin- 





18 “Story’s Commentaries on the Conflict of Laws—One Hundred Years After,” 48 Harv. 
L. Rev., 26 and “A propos du Centenaire des Commentaires de Story sur les Conflits de Lois,” 
30 Revue Critique de Droit International (1935), 295, 390. 
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American countries, as well as certain international conventions, such as 
the Treaty of Montevideo of 1889. What is most interesting is the fact 
that this influence did not appear in countries adjacent to the United 
States, for instance, Canada or Mexico, but at the extreme end of the 
American continent; it appears in the Argentine Civil Code of 1869, 
and in the Law Governing Civil Marriage of Argentina of November, 
1888, and through these laws it reappeared in the corresponding laws of 
Paraguay and other South American countries. It is even reflected in the 
former Law of Civil Marriage of Brazil, of January 24, 1890. 

The Civil Code of Argentina, promulgated on September 29, 1869, 
and in force as of January 1, 1871, was drafted by the renowned jurist 
from Cordoba, Dalmacio Velez Sarsfield.'* The present writer has, in 
other publications, discussed at length the highly important contribution 
that the Esboco (Project of the Civil Code of Imperial Brazil) of the 
prominent Brazilian jurist, Teixeira de Freitas, made to the Argentine 
Code, which contains as a whole well over a thousand translations of 
articles and notes of the Esbocgo. Even in the section of the Argentine 
Code dealing with private international law, the articles which have 
been taken from the Esbogo outnumber those inspired by either Story or 
Savigny. 

Let us now consider the sizeable contribution of Story’s doctrines in 
the Argentine Code. In several instances, the articles of the Civil Code 
of Argentina of 1869, which deal with private international law (Articles 
8-10, 159-163, 1205-1208) reproduce in simple translation the principles 
enunciated by Story in his Commentaries, in Chapter IV and §§101, 102, 
and 104, regarding capacity; in §424 et seg., on movable property; in 
§§113, 113a, 123,110,189, 140a, 184, 186, and 187, on validity of marriage, 
marital rights and duties, marriage contracts, marital property; in 
§§242, 244, and 245, regarding the law governing contracts. Story’s 
work is even quoted many times in notes placed at the end of the articles 
of the Code. It has been found that the passages of Story’s work that 
were adopted in the Civil Code of Argentina, although taken from the 
fifth edition, correspond in all their details with those of the third edition 
of 1846, as well as with those of the eighth edition of 1883." 


16 In a letter dated June 26, 1865, to the Minister of Justice, Cultural Affairs and Public 
Education, forwarding the text of the first Book of the Civil Code, Velez Sarsfield stated 
that he used “sobre todo, del Projecto del Cédigo Civil que esté trabajando para el Brasil el 
Sefior Freitas,” and “respecto...al primer libro mis guias principales han sido los juris- 
consultos alemanes Savigny y Zacharias... y la obra de Story, Conflict of Laws.” 

17 The Argentine professor Romero Del Prado of Cérdoba (Tratado de Derecho Privado, 
vol. 2 (1943) 523) indicates that Velez Sarsfield possessed the 5th edition of Story’s work, 
the Boston Edition. 

The writer is in possession of the third, sixth, and eighth editions of Story’s work as well 
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Comparison of the texts of the articles of the Civil Code of Argentina 
with the passages in Story’s Commentaries, third, fifth, and eighth 


editions, is decisive. 


Civit CopE OF ARGENTINA 


8. Los actos, los contratos hechos y los 
derechos adquiridos fuera del lugar del 
domicilio de la persona, son regidos por las 
leyes del lugar en que se han verificado; 
pero no tendran ejecucién en la Repi- 
blica, respecto de los bienes situados en el 
territorio, si no son conformes a las leyes 
del pais, que reglan la capacidad, estado 
y condicién de las personas.!8 

8. Acts, contracts made and rights ac- 
quired outside the place of the domicile of 
a person are governed by the laws of the 
place in which they have taken place; but 
they shall not be given effect within the 
Republic as regards property situated in 
its territory, if they do not conform to the 
laws of the country which govern the ca- 
pacity, status, and conditions of persons. 
(Translation) 


9. Las incapacidades contra las leyes de 
la naturaleza como la esclavitud, o las que 
revistan el caracter de penales, son mera- 
mente territoriales.19 

9. Incapacities contrary to the laws of 
nature, such as slavery, or those which are 
clothed with a penal nature, are merely 
territorial. (Translation) 


Story, Commentaries on the Conflict of 
Laws 


§101. First. The capacity, state, and 
condition of persons according to the law 
of their domicil will generally be regarded 
as to acts done, rights acquired, and con- 
tracts made, in the place of their domicil, 
touching property situate therein. If 
these acts, rights, and contracts have 
validity there, they will be held equally 
valid everywhere. If invalid there, they 
will be held invalid everywhere. 

§102. Secondly. As to acts done, and 
rights acquired, and contracts made in 
other countries, touching property there- 
in, the law of the country where the acts 
are done, the rights are acquired, or the 
contracts are made, will generally govern 
in respect to the capacity, state, and con- 
dition of persons... . 


§104. Fourthly. Personal disqualifica- 
tions not arising from the law of nature, 
but from the principles of the customary 
or positive law of a foreign country, and 
especially such as are of a penal nature, 
are not generally regarded in other coun- 
tries, where the like disqualifications do 
not exist.... They are strictly terri- 
torial... . 


as the translation of the same into Spanish by Clodomiro Quiroga (Buenos Aires, 1891). 
However, the sixth edition contains additions made to the fifth, indicated with brackets. 
Through the courtesy of Mrs. Clagett and Lawrence Keitt of the Legal Department of the 
Library of Congress, Washington, we obtained the information that the paragraphs we quote 
here from the third edition of Story are identical in the fifth edition which Velez Sarsfield 
had in hand. Upon completion of this article, the writer received a copy of the fifth edition 
of 1857 of Story’s work. As was assumed on the basis of the process of comparison described 
herein, the third and fifth editions are identical as regards the passages quoted in the article. 

18 This is a synthesis, using some of the same words, of §§101 and 102 of Story’s Com- 
mentaries. Incidentally, in a note appended to Article 8 of the Argentine Civil Code, Velez 
Sarsfield, the author of the Code, refers to Chapter IV in Story’s work, where these passages 
are found. 

19 In a note to this article the author of the Code refers to p. 105 of Story’s work. 
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10. Los bienes raices situados en la Re- 
publica son exclusivamente regidos por 
las leyes del pais, respecto a su calidad de 
tales, a los derechos de las partes, a la ca- 
pacidad de adquirirlos, a los modos de 
transferirlos, y a las solemnidades que 
deben acompajiar esos actos. El titulo, 
por lo tanto, 4 una propriedad rafz, sdélo 
puede ser adquirido, transferido o perdido 
de conformidad con las leyes de la Re- 
publica.?° 

10. Real property situated within the 
Republic shall be governed exclusively by 
the laws of the country as regards its na- 
ture (quality) as such, the rights of the 
parties, capacity to acquire it, the modes 
of its transfer, and the solemnities which 
should accompany these acts. Thus, title 
to real property may be acquired, trans- 
ferred, or lost only in accordance with 
the laws of the Republic. (Translation) 


159. La validez del matrimonio, no 
habiendo poligamia o incesto, es regida 
por la ley del lugar en que se ha cele- 
brado, aunque los contraentes hayan de- 
jado su domicilio por no sujetarse a las 
formas y leyes que en él rigen.# 

159. The validity of a marriage, in the 
absence of polygamy or incest, is gov- 
erned by the law of the place where it was 
celebrated, even though the contracting 
parties have left their domicile in order 
not to be bound by the formalities and 
laws which govern therein. (Translation) 


§424... .we are next led to the con- 
sideration of the operation of foreign law 
in regard to real or immovable property. 
And, here, the general principle of the 
common law is, that the laws of the place 
where such property is situated, exclu- 
sively govern in respect to the rights of 
the parties, the modes of transfer, and the 
solemnities which should accompany 
them. The title, therefore, to real prop- 
erty, can be acquired, passed, and lost 
only according to the Lex rei sitae.... 


§113. The general principle certainly is, 
(as we have already seen,) that between 
persons, sui juris, marriage is to be de- 
cided by the law of the place where it is 
celebrated... . 

§113a. The most prominent, if not the 
only known exceptions to the rule, are 
those marriages involving polygamy and 
incest; those positively prohibited by the 
public law of a country from motives of 
policy; and those celebrated in foreign 
countries by subjects, entitling them- 
selves under special circumstances to the 
benefit of the laws of their own coun- 
try.... 

§123. A question has been much dis- 
cussed, how far a marriage, regularly 
celebrated in a foreign country, between 
persons belonging to another country, 
who have gone thither from their own 
country for that purpose, is to be deemed 
valid if it is not celebrated according to 
the law of their own country. ... 


20In the note to this article, Velez Sarsfield also quotes Story (erroneously referring to 


§224 instead of §424). 


*1 This is the synthesis of Story’s teachings, as in §§113, 113a, 123, and 123a of the Com- 
mentaries. The author of the Argentine Code, in a note to this article, justifies the same by 
quoting Story and transcribing the reasons outlined by the latter in these paragraphs as well 


as in subsequent paragraphs of his work. 








36 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


160. Los derechos y los deberes de los 
cényuges son regidos por las leyes del 
domicilio matrimonial, mientras perma- 
nezcan en él. Si mudasen de domicilio, sus 
derechos y deberes personales seran regi- 
dos por las leyes del nuevo domicilio. 

160. The rights and duties of married 
persons are governed by the laws of the 
matrimonial domicile, so long as they re- 
main therein. If they change their domi- 
cile, their personal rights and duties are 
governed by the laws of the new domicile. 
(Translation) 


161. El contrato nupcial rige los bienes 
del matrimonio, cualesquiera que sean las 
leyes del domicilio matrimonial, o del 
nuevo domicilio en que los esposos se hal- 
laren. 

161. The marriage contract governs 
marital property irrespective of the laws 
of the matrimonial domicile, or of the new 
domicile in which the parties reside. 
(Translation) 


162. No habiendo convenciones nup- 
ciales, ni cambio del domicilio matri- 
monial, la ley del lugar donde el matri- 
monio se celebré, rige los bienes muebles 
de los esposos, donde quiera que se encuen- 
tren, o donde quiera que hayan sido 
adquiridos. Los bienes rafices son regidos 
por la ley del lugar en que estén situados. 

162. In the absence of a marriage con- 
tract, and a change of the matrimonial 
domicile, the law of the place where the 
marriage was celebrated governs movable 
property of the parties, wherever it may 
be situated and wherever it may have 
been acquired. Real property is governed 
by the law of the place where it is situ- 
ated. (Translation) 


163. Si hubiese cambio de domicilio, los 
bienes adquiridos por los esposos antes de 
mudarlo, son regidos por las leyes del pri- 
mero. Los que hubiesen adquirido después 


§123a. In opposition to this doctrine it 
has, however, been settled, after some 
struggle both in England and America, 
that such a marriage is good.... 


§140a. The language of Burgundus is 
still more direct, he affirming in every case 
of this sort, as to the rights and powers of 
the husband and wife, that they are regu- 
lated by the law of the new domicil.... 

§189. .. .Although, in a general sense, 
the law of the matrimonial domicil is to 
govern in relation to the incidents and 
effects of marriage; yet this doctrine must 
be received with many qualifications and 
exceptions. ... 


§184. (1.) Where there is a marriage 
between parties in a foreign country, and 
an express contract respecting their 
rights and property, present and future, 
that, as a matter of contract, will be held 
equally valid everywhere, unless, under 
the circumstances it stands prohibited by 
the laws of the country where it is sought 
to be enforced. ... 


§186. (3.) Where there is no express 
contract, the law of the matrimonial 
domicil will govern as to all the rights of 
the parties to their present property in 
that place, and as to all personal property 
everywhere, upon the principle, that 
movables have no situs, or rather, that 
they accompany the person everywhere. 
As to immovable property the law rei 
sitae will prevail. 


§187. (4.) Where there is no change of 
domicil, the same rule will apply to future 
acquisitions, as to present property. But 
where there is a change of domicil, the law 
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del cambio, son regidos por las leyes del 
nuevo domicilio.” 

163. When there is a change of domi- 
cile, property acquired by the parties be- 
fore such change is governed by the laws 
of the first domicile. That which they 
have subsequently acquired, is governed 
by the laws of the new domicile. (Trans- 
lation.) 


1205. Los contratos hechos fuera del 
territorio de la Republica, seran juzgados, 
en cuanto a su validez o nulidad, su natu- 
raleza y obligaciones que produzcan por 
las leyves del lugar en que hubiesen sido 
celebrados. 

1205. Contracts made outside the ter- 
ritory of the Republic shall be adjudged, 
as regards their validity or nullity, their 
nature and the obligations which they 
create, by the laws of the place in which 
they have been celebrated. (Translation) 


1206. Exceptianse del articulo an- 
terior aquellos contratos que fuesen in- 
morales, y cuyo reconocimiento en la Re- 
publica resultase injurioso a los derechos, 
intereses o conveniencias del Estado o de 
sus habitantes. 

1206. There are excepted from the fore- 
going article those contracts which are 
immoral and the recognition of which 
within the Republic would prove in- 
jurious to the rights, interests, or con- 
venience of the State or its inhabitants. 
(Translation) 


1207. Los contratos hechos en pais ex- 
tranjero para violar las leyes de la Re- 
publica, son de ningan valor en el terri- 
torio del Estado, aunque no fuesen pro- 
hibidos en el lugar en que se hubiesen 
celebrado. 

1207. Contracts made in foreign coun- 
tries in order to violate the laws of the Re- 
public are of no validity in the territory of 





of the actual domicil, and not of the 
matrimonial domicil, will govern as to all 
future acquisitions of movable property; 
and, as to all immovable property, the 
law rei sitae. 


§242. (1.) Generally speaking the valid- 
ity of a contract is to be decided by the 
law of the place, where it is made, unless 
it is to be performed in another country, 
for, as we shall presently see, in the latter 
case, the law of the place of performance 
is to govern. ... 


§244. (3.) But there is an exception to 
the rule, as to the universal validity of 
contracts, which is, that no nation is 
bound to recognize or enforce any con- 
tracts, which are injurious to its own 
interest, or to those of its own subjects. . . 


§245. Indeed, a broader principle might 
be adopted; and it is to be regretted that 
it has not been universally adopted by all 
nations, in respect to foreign contracts, 
that no man ought to be heard in a court 
of justice to enforce a contract, founded 
in or arising out of moral or political 
turpitude, or in fraud of the just rights 
of any foreign nation whatsoever. . . 


2 Jn a note to articles 160-163, Velez Sarsfield wrote: “‘Estos articulos son tomados de las 
resoluciones de Story, en cap. 6 de su obra Conflict of Laws, y del Céd. de Luisiana, art. 
2370. Story trae sobre la matéria la mas importante discusi6én, esponiendo la opinion de los 
principales jurisconsultos franceses y alemanes, y las decisiones de los tribunales de Inglaterra 
y Estados Unidos.” The truth is that these articles were taken from several paragraphs of 


Chapter VI of Story’s work. 
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the State, even though they may not be 
prohibited in the place where celebrated. 
(Translation) 


1208. Los contratos hechos en la Re- 
publica para violar los derechos y las leyes 
de una nacién extranjera, no tendran 
efecto alguno.¥ 

1208. Contracts made in the Republic 
for the purpose of violating the rights and 
legislation of a foreign country, shall 
have no effect whatsoever. (Translation) 


Aside from these Articles, 8, 9, 10, 160 to 163, and 1205 to 1208, 
wherein the Civil Code of Argentina reproduces, in a direct form, at 
times with the very words, the text of the paragraphs written by Story, 
there are others in which the influence of Story jointly with Savigny 
prevails, as well as the influence of the Brazilian Freitas. In Article 11 
on the law governing movable property, even though the note of the 
author of the Code quotes both Story and Savigny, the predominance of 
the former’s doctrine is evident. In Articles 1209 and 1210 of the Argentine 
Code regarding the applicability of the lex loci executionis to contracts, 
there is a reference in a note to Story’s §280, which might have been 
completed by a reference to section 1963 of the Esboco or Project of the 
Civil Code of the Empire of Brazil, of Freitas, which seems to have 
supplied the very wording of these articles of the Argentine Code. 
Freitas had adhered to the principle of the lex loci executionis without 
any qualification whatsoever. 

The Argentine Law on Civil Marriage of November 2, 1888 (Articles 
2 to 6) generally maintained the principles of Story, as they had been 
already incorporated in Articles 159 to 163 of the Civil Code of 1869, 
and it definitely established the principle of the lex Joci celebrationis, 
even in those cases where the /ocus has been deliberately selected by the 
contracting parties for the purpose of evading the law of the domicile. 

And the doctrine of Story, through the medium of these Argentine 
statutes, spread to Paraguay, where the Argentine Civil Code was 
adopted on July 27, 1889, and where a law on civil marriage identical 


23 The accompanying paragraphs from Story (§§$242, 244, 245) are quoted in the notes 
added to these articles (1205-1208) of the Code. 

24 The text reads as follows: Art. 2°. La validez del matrimonio, no habiendo ninguno de 
los impedimentos establecidos en los incisos 1°, 2°, 3°, 5°, y 6° del articulo 9°, sera juzgada 
en la Republica por la ley del lugar en que se haya celebrado, aunque los contrayentes hubiesen 
dejado su domicilio para no sujetarse a las formas y leyes que en él rigen. 
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to the Argentine law, was adopted on December 2, 1898. On the whole, 
as regards rules of private international law, the Civil Code of Argentina 
was inspired mainly by the Esboco of Freitas, secondarily by Story*® and 
thereafter by Savigny. To a lesser degree, it was also influenced by the 
doctrines of the Venezuelan-Chilean jurist, Andrés Bello, the author of 
the Civil Code of Chile. 

In consequence, certain questions of interpretation of the Argentine 
Code have arisen which have been the subject of considerable discussion 
among Argentine jurists, who take sides according to their respective 
inclinations toward either a more “‘territorial’’ doctrine (Story, Bello) 
or a more “personal” one (Freitas, Savigny) in private international 
law. 

One example is that the Commercial Code of the Province of Buenos 
Aires, which was also drafted by Velez Sarsfield, sought to govern the 
capacity of persons by the law of the nationality (Reglas Jenerales, 
n° V). This rule was also followed by Velez Sarsfield in several early 
drafts of the Civil Code, as explained by Romero del Prado. A subse- 
quent draft adopted the formula of the Chilean Code, Article 15, and, 
finally, in 1864, Velez Sarsfield adopted and translated the texts of 
Freitas, Articles 26 and 27, which came to prevail in Articles 6 and 7 of 
the definitive version of the Code. 

Respecting the distinction between “capacity of law’ and “capacity 
of fact,’’ which constitutes the fundamental basis of Freitas’ theory, 
and which is reproduced in the Argentine Code (Articles 6, 7, 948, and 
949), the Argentine authors are likewise divided in their opinions. Some 
of them (Calandrelli, Vico, Romero del Prado) distinguish between 
“general” and “‘special’’ legal incapacity, despite the fact that Freitas 
proved definitely that legal incapacity is always of a restricted special 
character. Even recently, a Paraguayan jurist, Raul Sapena Pastor,”¢ 
declared that he was opposed to the interpretation formulated by these 
Argentine jurists and advocated a return to the rule of Article 949 of 
the Code, which is that of Freitas. 

Another important discussion has arisen in Argentina with respect 
to the law governing succession. Its origin lies in the conflict between 
the notes appended to two different articles of the Civil Code. On the 
one hand, Article 3283 provides that successions in general are governed 
by the law of the domicile of the decedent, apparently in accord with 





26 Estudos de Direito Internacional Privado, p. 75. 
261 Derecho Internacional Privado (1944) 256. 
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the doctrine of “unity of succession” advocated by Savigny, who is 
cited in a note appended to Article 3238, together with a reference as 
an “exception to this general rule” to Article 10 of the Code (which, 
inspired by Story, provides that real property within Argentina shall 
always be governed by Argentine law). On the other hand, in a note 
appended to Article 3598 there is quoted the maxim “quot sunt bona 
diversis territoriis obnoxia totidem patrimonia intelliguntur,” suggesting 
the doctrine of “plurality”? of successions. The majority of Argentine 
jurists are inclined to the doctrine of ‘“‘unity of succession” under the 
law of the domicile (Calandrelli, Vico, Romero del Prado). The Argentine 
courts, however, have consistently followed and definitely established 
the system of “plurality of successions” on the basis of Article 10, apply- 
ing the /ex rei sitae to successions as regards real property.” 

The principles of Story also influenced certain international and 
American conventions, both directly and indirectly through the Ar- 
gentine Code. Initially, to a very limited extent, they influenced the 
“Treaty for Establishment of Uniform Rules in Matters of Private 
International law,” of Lima, dated November 9, 1878. The treaty was 
signed by Peru, Argentina, Chile, Equador, Bolivia, Venezuela, and 
Costa Rica. However, it never actually became effective, since only 
Peru ratified it. 

Subsequently, Story’s conclusions are clearly reflected in the Treaty 
of International Civil Law, signed at Montevideo, on February 12, 
1889, which has been ratified by Uruguay, Argentina, Paraguay, Peru, 
and Bolivia, and later adhered to by Colombia.” Thus, Story’s concep- 
tion of the law governing validity of marriage, marital rights and duties, 
and marital property, as outlined above, is evidenced in Articles 11, 12, 
40, 42, and 43 of the Treaty of Montevideo. Moreover, the “territorial 
principle” advocated by Story, subjecting all aspects of real property 
to the /ex rei sitae, whether considered individually, ut singuli, or as 
part of an estate, ut universitas, is followed throughout the Treaty of 
Montevideo, where it is even extended to include movables. The treaty 
thus applies the /ex rei sitae to all questions of property of infants and 
wards, whether under natural or legally appointed guardianship (Ar- 
ticles 15, 22, and 23), to successions, inclusive of the capacity to make 


27 Abramovitch, Derecho Internacional Privado (1943), 223. 

28 Professor Gonzalez Ramirez of Uruguay and Dr. Manuel Quintana of Argentina, dele- 
gates of their countries at the conference which drafted this treaty, have left us evidence of 
the influence of Story on the work of the Conference. Both quoted Story several times, the 
former in a Project of Code of Private International Law published at Buenos Aires in 1888, 
pp. 156 ef seg., the latter in a Project presented to the Conference, Minutes, pp. 330-403. 
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a will or to inherit, and to the form of a will, with the exception of wills 
drawn by a notary (Articles 44 and 45). 

The repercussion in the River Plate area of Story’s work was so great 
that his Conflict of Laws was translated, as above indicated, in its eighth 
edition, into Spanish by the Argentine jurist, Clodomiro Quiroga, ap- 
pearing in a two-volume edition in Buenos Aires, in 1891. 

In Brazil, the Law of Civil Marriage of January 24, 1890, which re- 
mained in force until the entry into force of the Civil Code of 1917, 
contained, though not in clear form, the principle of Story that mar- 
riage is governed by the law of the place of celebration insofar as form 
and capacity are concerned, with the exception of diplomatic or consular 
marriages of Brazilian citizens abroad (Articles 47 and 48). 

Thus, Story’s Conflict of Laws brought him the highest form of recog- 
nition that it is possible for a jurist to obtain: to have passages of his 
work transformed into articles of a code of a foreign country and even 
into a treaty, and all this long after his death.® 


29 For all of the above reasons, the present writer previously emphasized, in 1945, that 
“manifold, more numerous than it might appear, are the points common to the private 
international law of the United States and that of Argentina and Paraguay, and by virtue 
of treaty, to the obligations of the countries that are parties to the Treaties of Montevideo.” 
Estudos de Direito Internacional Privado, p. 73. 

30 Joseph Story’s son has written of the Conflict of Laws: ‘“‘None of his works interested 
him like this, and he threw upon it his whole weight, and gave it all the time he could command. 
In April he began it, and by the close of the year. . . it was finished.” (2 Life and Letters of 
Joseph Story (1851) 142.) Story himself wrote to Richard Peters on April 24, 1833, upon 
starting his book, “It would be, I think, my best Law work.” Jd., 141. 








JOSE PUIG BRUTAU 
Realism in Comparative Law 


I 


 _ LAW HAS DEVELOPED through a slow but continual process of 
abstraction and generalization, representing the solutions worked out in 
individual cases. The decisions, initially based on the circumstances of 
each case and on immediate evaluation of the interests in dispute, are 
gradually replaced by propositions based on concepts enabling them to 
be presented as the result of logical analysis.' Whether taken as a point 
of departure for the induction of a general rule, or utilized as a normative 
source of later decisions,? the cases necessarily must be subjected to 


José Puic Brutav is a member of the Barcelona Bar and vice-director of the Institute of 
Comparative Law, Barcelona. The author is deeply appreciative of the advice and assistance 
of Professor H. E. Yntema and Dr. Phanor J. Eder, in making it possible to publish this study 
in English. 

1 Cf. Fritz Schulz, Principles of Roman Law (1936) 40: 


“In the beginning was the ‘case’. But every decision of a special case is given in the con- 
viction and with the intention that, should the case recur, it will be decided in the same way. 
Now it is impossible that a new case should coincide with the old in all its details, so that every 
decision implies not only that one case is decided, but also that an abstract Principle i is evolved 
from the case itself by a process of abstraction in which certain special circumstances of the 
case are ignored. A further step, often more than one, is needed before this abstract result 
can be formulated in words.”’ 


K. N. Llewellyn, The Bramble Bush (1951) 48: 


“Is it not obvious that as soon as you pick up this statement of the facts to find its legal 
bearings you must discard some as of no interest whatsoever, discard others as dramatic 
but as legal nothings? And is it not clear, further, that when you pick up the facts which are 
left and which do seem relevant, you suddenly cease to deal with them in the concrete and 
deal with them instead in categories which you, for one reason or another, deem significant?” 


Lee Loevinger, “An Introduction to Legal Logic,” 27 Indiana Law Journal (1952) 492: 
“the facts that may be considered by a court in determining a given controversy are limited 
to those which are sufficient to bring that controversy within one or another established 
legal category.” 

2 José Puig Brutau, ‘“‘Cémo ha de ser invocada la doctrina civil del Tribunal Supremo,”’ 
70 Revista Juridica de Catalufia (1953) 44-45: 

“Ahora nos encontramos en el punto donde adoptan posiciones diferentes los Derechos 
romanizados y el common law. Los primeros han procurado que el proceso de abstraccién de 
que nos habla Schulz cristalizara en un conjunto sistem4tico de normas que, por su formu- 
lacién general, pudieran ser aplicables a todos los posibles casos futuros; en el segundo, en 
cambio, se trata de omitir hasta cierto punto el proceso de generalizacion para establecer 
directamente la equiparaci6n necesaria entre los casos.’ 

On problems of method in Spanish legal literature: Hernandez Gil, Metodologia del 
Derecho (1945); José Castan Tobefias, Teoria de la aplicacién e investigacién del Derecho 
(1947); Joaquin Dualde, Una Revolucién en la Légica del Derecho (1933); Luis Legaz La- 
cambra, Introduccién a la Ciencia del Derecho (1943). 


42 
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reformulation in terms of concepts. These represent a summarization or 
schematization of reality, indicating the circumstances that are legally 
relevant and excluding those which are not. Yet in this development, the 
various legal systems are not identical, but each exhibits its peculiar 
characteristics. 

Just as the spirit of every language manifests itself in the peculiar 
meaning and scope of words for which there is no exact translation in 
other languages, so also the more pronounced characteristics of each legal 
system express themselves in concepts which have no exact equivalent.* 
In other words, one and the same reality is not abbreviated or symbolized 
in the same way by the concepts of the various legal systems. Conse- 
quently, in order to understand the reasoning process of a jurist, it is 
most desirable to go outside of the boundaries of one’s own intellectual 
environment.‘ 

Ofttimes it has been said that the differences between the two great 
legal systems, the civil law and the common law, are quite substantial, 
viewed in relation to the concepts with which they operate, but that 
they are far less so if regard is centered on the interests which they strive 


3 What has been stated concerning language might be applied to the life of the law. Cf 
Susanne K. Langer, 11 The Kenyon Review (1949) 692: 


“*.,. the secret of spoken language is that it does not require us to have a name for every 
item of experience. We have a word for every class of such items, and the class concept is not 
entirely determinate. This leeway makes it possible to assimilate novel experience to the 
permanent world built by language.” 


Similarly, it could well be stated that the secret of law consists in the fact that it operates 
in terms of concepts or categories of thought, which do not always contain the same portion 
of reality. Consequently, the process of legal creation is permanent, insofar as the old words 
acquire new meanings and old concepts act as intermediaries for new results. On the relation 
between law and language, cf. also Alessandro Giuliani, Scienza del diritto e Scienza dell’azione 
umana, (Pavia, 1952) who quotes (p. 8) our declaration that “el Derecho es como una metdfora 
puesta al servicio de la justicia.”” Cf. José Puig Brutau, La jurisprudencia como fuente del 
Derecho (1951) 160, and the review of this book by Alessandro Giuliani in the Rivista del 
Diritto Commerciale e del Diritto Generale delle Obbligazioni (1952) 415-416. 

4 Cf. Tullio Ascarelli, Studi di Diritto Comparato e in Tema di Interpretazione (1952) xiv: 


“Le categorie giuridiche servono appunto per giudicare di quella eguaglianza o ineguagli- 
anza tra i vari casi, che é indispensabile perché la norma possa porsi come astratta e constante. 
Queste categorie costituiscono un linguaggio ideale, una inquadratura concettuale, il cui 
affinamento costituisce un indice di maturita del diritto e independentemente dal quale questo 
non potrebbe né formularse né applicarsi.” 


Ibid., 58 and 78: 
“ .. la differenza tra vari sistemi giuridici spesso non attiene tanto alla soluzione data in 
defenetiva a determinati conflitti, alla valutazione del giusto e dell’ingiusto, quanto al tecni- 
cismo giuridico impiegato e che, con frequenza, presenta diversita nazionali assai pid. marcate 
di quanto non presentino la valutazioni giuridiche e si rivela pid legato alla tradizione storica 
e culturale dei vari paesi.” 
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to protect. This distinction between the practical solutions and the 
concepts by which they are expressed in relatively general terms, is the 
most elemental requisite of the comparative method. Comparative law 
provides the diverse points of view which render comprehensible the 
elementary truth that the connection or interrelation among legal con- 
cepts and specific conflicts of interests is occasional and relative, although 
it may seem from the point of view of a single legal system to be contrari- 
wise.® 

The peculiar concepts of each legal system appear so connected with 
certain problems that there seems to be a necessary identification between 
them, in spite of the fact that only an occasional and variable interrelation 
is involved. It is in this sense that we interpret the statement of J. O. 
Murdock that “an adequate foundation for legal reasoning is not laid 
when only the principles of one system of law are taught.’” 


II 


Legal concepts originate in the necessity to formulate each effective 
or expedient solution in relatively fixed terms; nevertheless, no sooner are 
they formulated than they show a tendency to present what occurs in an 
inverse manner, as though the solution arrived at in a concrete case were 
the result of logical deduction and not of immediate evaluation of con- 
flicting interests. 

It is easy to cite an example in which this phenomenon of inversion is 
clearly evident. The law of usufruct appeared in Rome in order to com- 
pensate for the deficient rights of succession of the surviving spouse. This 


5 Cf. Ascarelli, op. cit., 46, with reference to René David, and the latter’s Introduction 
a l'étude du droit privé de l’Angleterre (1948) and Traité élémentaire de Droit Civil Comparé 
(1950) 269 ff.; also, Buckland and McNair, Roman Law and Common Law (1952) xx. 

§ Cf. Ascarelli, op. cit., 36 and 45, when he draws attention to the unjustified illusions of 
jurists of a country who deny the existence of categories in other systems, simply because 
they are different, and the irrational belief that one’s own categories are “logical” and the 
others merely “empirical.” As the same author aptly remarks, this is owing to the fact that 
we can easily perceive the historicity of the categories of another law, when we remain en- 
closed in our own, without taking account of the fact that the same thing occurs here too. 
Therefore, as Ascarelli also states, there is no better antidote against the danger of excessive 
dogmatism than knowledge of various dogmatisms, of what is circumstantial and relative in 
each one. 

7J. O. Murdock, “Teaching of Comparative and International Law,” 19 Tulane Law 
Review (1944) 252. Cf. also K. N. Llewellyn, “The Constitution as an Institution,” 34 Co- 
lumbia Law Review (1934) 8, n. 17: 


“T know few values of comparative law study comparable to that of discovering how far 
such traditional categorization guides decision. Features that the Anglo-American lawyer 
views as fundamental fade out of sight; features which to him are meaningless assume im- 
portance. And yet, abroad and here, facts press (over three decades) with the same bulldog 
refusal to be downed. Where necessarv! thev reshane the legal categories.” 

















BRUTAU: REALISM IN COMPARATIVE LAW 45 


is affirmed by Schwind and Kreller,s among other writers. Likewise, 
Schulz says that the principal function of the usufruct in classical Roman 
law was to provide an individual with means of subsistence.’ Thereby, 
the practical result was attained of providing support, generally for the 
duration of a person’s life, without prejudice to the interests of the person 
who would get full ownership of the things subject to the usufruct once 
it was extinguished. 

There is no doubt, then, that the right concerned requires that the 
beneficiary obtain real benefit. But, as we have said, every evaluation of 
interests shows a tendency to be replaced by a logical articulation of 
concepts. In this case, the concept which has served to stabilize the pur- 
pose envisaged by the usufruct is expressed in the famous contrast be- 
tween enjoyment of a thing and conservation of its substance. With the 
formulation of this concept, an inversion occurred in the process of the 
application of the law: no longer is it a question of a practical solution 
which, in order to be readily comprehensible, is formulated or abridged 
by means of a concept; rather is this same abstract concept of usufruct 
invoked as the generating cause of a result obtained by means of a 
logical deduction. But reasoning of this type makes it possible to pass 
over the very considerations of expediency which gave rise to the con- 
cept, and in consequence we have come to characterize as “usufruct” the 
situation which consists of regarding a person as invested with the enjoy- 
ment of a nonproductive thing, from which he can obtain no benefit, 
provided that it be preserved unchanged in favor of the future full owner, 
the naked proprietor. 

This phenomenon of inversion may be observed in the decision of the 
Spanish Supreme Court of May 29, 1935, concerning a usufruct estab- 
lished on vacant lots of land situated in an urban zone, which, being 
nonproductive, yielded the usufructuary no actual return. The Tribunal 
of the Audiencia Territorial had felt that the usufructuary was entitled 
to replace the nonproductive by other property of a productive nature, 
but the Supreme Court reversed this decision, considering that the sale 
of the lots by the usufructuary, although with the obligation of investing 
the purchase price in a productive property, violated the rule salva rerum 
substantia, fundamental in the concept of usufruct as embodied in articles 
467 and 497 of the Spanish Civil Code.'° 


8 Fritz Schwind, Rémisches Recht (1950) 235; Hans Kreller, Rémisches Recht: Grund- 
lehren des gemeinen Rechts (1950) 219-220. 

§ Fritz Schulz, Classical Roman Law (1951) 386. 

10 Cf. 219 Jurisprudencia Civil, May-June 1935, 185-195; also Federico Puig Peia, Tratado 
de Derecho civil espanol, TII-1, 345. 
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The result may seem correct from the viewpoint of conceptual juris- 
prudence, but this is owing to the fact that the concept ‘‘substantia” has 
replaced, as a premise for deductive reasoning, the consideration that 
usufruct was originally created in order to provide means of subsistence 
for someone who had none. As a result, immediate consideration of the 
interests which ought to be protected, certainly would have reached the 
opposite solution. 

In reality, every abstract concept may be separated from its original 
function and applied to new ends. Thus, the usufruct, originated in 
Rome to compensate for the deficiency that we have noted, viz., in the 
regime of succession of the surviving spouse, is the same concept that 
may apply to the completely distinct purpose of guaranteeing a building 
loan, as occurs in German law, with the special feature also in this case 
of compensating for a deficiency: the failure of the BGB to regulate the 
law of antichresis on immovables."! 


Ifl 


At the same time as direct evaluation of conflicting interests is replaced 
by abstract formulation of concepts, legal modes of expression acquire 
a degree of complexity. As we have said elsewhere, to the extent that the 
language of the law departs from current speech, the play of concepts is 
facilitated at the expense of direct evaluation of the circumstances of each 
case.” 

It is of real interest, in view of all this, to inquire whether it would not 
be expedient to abandon technical legal language and return to common 
speech so that legal problems may be perceived in their true light. The 
technical value of legal terminology is doubtless not to be underestimated, 
even though it be only for its value as a language of brevity and concision, 
but we believe that it specifically lies within the province of the compara- 
tive method to make technical use of the description of each problem in 
common or current speech as an appropriate means to neutralize the 
haphazard link between dogmatic concepts and practical solutions. The 
evaluation of conflicting interests, carried out in terms of a realistic 
description of each case, constitutes the authentic Wesenschau, the cap- 
ture of the essence of a problem from the point of view of social expedi- 
ency, which must be decisive in legal questions. The comparative method 
should not confine itself to the confrontation of legal precepts or rules, 
but must penetrate the peculiar interrelation that exists between the 


11 Cf. Martin Wolff, Derecho de cosas (Barcelona, 1951), 71, note 9 (Spanish translation of 
the Sachenrecht corresponding to the Tratado de Derecho civil of Enneccerus, Kipp and Wolff). 

12 José Puig Brutau, “El lenguaje del Derecho,” 36 Revista de Derecho Privado (1952) 
981. 
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concepts themselves and the elements of reality which are legally de- 
scribed. 

In Joaquin Dualde’s study on “La materia contractual tinica,’’ refer- 
ence is made to the extrajuridical reality formed by the interests deserv- 
ing protection that spring up in social life. As he says, ‘there exists a 
substance which, under distinct pressures, produces the variety of 
contracts.’’® We believe that this substance is the social reality in which 
legally protected interests originate and which is not confined to the 
area which the law of contract may cover. Social reality is, in itself, 
legally neutral. It is converted into properly legal matter only through 
the contribution of a qualifying agent vested with authority. In other 
words, concepts or legal categories do not arise spontaneously in social 
life; rather, they presuppose active intervention by lawyers dealing with 
economic and social realities. In consequence, the life of the law is mani- 
fested through incessant interaction between concepts and social reality, 
and the value of comparative law is based precisely on the fact that it 
exposes the relative and variable nature of such interaction, namely, 
the coupling of specified means with certain ends. 

This same phenomenon may also be observed within a single legal 
system, since, in the course of its evolution, equal or equivalent interests 
find protection by means of different legal constructions. Even though 
these constructions have been created in response to different problems, 
they finally coincide in a single function. We have already spoken of the 
usufruct, which arose in Rome to compensate for a certain failure in the 
legal protection by way of inheritance accorded toa spouse. Another in- 
stitution, the fideicommissum, also of Roman origin, was due to a different 
need: that of making possible transfer of property in a decedent’s estate 
to persons who, under the rigid rules of the ius civile, could not receive 
them directly from the testator. But, as is well-known, from the fidei- 
commissum there later developed fideicommissary substitution, or entail- 
ment of property for a limited term, which, from the point of view of its 
function, may coincide exactly with the usufruct.'* Thus, in Spain the 
question whether a disposition of property, first in favor of A and then 
later in favor of B, is a usufruct or a fideicommissary substitution, has 
given rise to many difficulties.'® 





13 Joaquin Dualde, “‘La Materia contractual dnica,’’ Libro: Homenaje al Profesor Don 
Felipe Clemente de Diego (1940) 27. 

4 Venezian, 1 Usufructo, uso y habitacién (Spanish translation, Madrid, 1928) 277 ff. 

Cf. José Gonzilez Palomino, ‘Estudios de arte menor sobre Derecho sucesorio,” 2 
Anales de la Academia Matritense del Notariado (1946) 431 ff.; Roca Sastre, 2 Estudios de 
Derecho Privado (1948) 29 ff., 59 ff.; Diez Pastor, ‘‘Apéndice pseudo polémico: Variaciones 
sobre un tema de Palomino,” 8 Anales de la Academia Matritense del Notariado (1952). 
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Consequently, both the history of law and comparative law reveal to 
us the phenomenon of two or more means being superimposed to serve 
the same end.'* Thus we see that the same complex of conflicting interests 
may be resolved in accordance with its classification within one or another 
concept. In the example set forth by Dualde, the concepts of sale and of 
lease may govern the effects of the situation where one is authorized to 
cut wood in a forest owned by someone else. But there is involved not 
only a unique contractual subject matter, but also a unique legal subject 
matter in the sense of social reality susceptible of being the object of 
diverse legal classification. This we readily observe by recourse to com- 
parative law. The same situation which gives rise to the conflict between 
the interest of the owner of the land and that of the person authorized 
to cut down the wood may be characterized, and channeled toward an 
adequate solution, by means of concepts pertaining to real rights in 
immovable property. In Louisiana, for example, it is considered “that a 
sale of standing timber actually conveys ownership of an immovable to 
the grantee.’”” Thus the method of comparison proves to be the most 
adequate to verify the social effectiveness of legal concepts. This social 
effectiveness frequently is based upon the possibilities of compensation or 
substitution which some legal categories provide with respect to others."® 


16 Ascarelli, op. cit., 35, speaks of the fact that in Roman law (through the contrast between 
ius civile and ius honorarium) as well as in Anglo-Saxon law (through the contrast between 
common law and equity), occurs the phenomenon of the concurrence of diverse series of norms 
in the set-up of the same institutions. But attention should be drawn to the difference between 
this statement and that which we made in the text. For example, in the case of the hereditas 
and of the bonorum possessio, Roman law provided means complementing each other in the 
field of succession upon death; that is to say, the problem of their respective rank and efficacy 
was determined. On the other hand, when we now speak of the superposition of legal forms, 
the possibility of the same interest finding its solution through its possible classification within 
one or another concept, despite the fact that these seem to be exclusive of each other, is in- 
volved. Dualde says: 


‘., .elarrendamiento de un bosque talar, de una mina o de una cantera es de un mecanismo 
econémico semejante al de la venta de los Arboles maderables o de las materias que se han de 
extraer. El arrendatario paga en raz6n al valor que calcula retirar4, y lo mismo procede el 
comprador. Se esfuerzan los tratadistas en distinguir los dos casos y s6lo dan por terminada 
la investigaci6n cuando en una circunstancia posesoria o en una diferencia de obligaciones 
quedan enteramente separados. Pero serfa mejor no prescindir de la notoria semejanza que 
existe en el fondo y en el juego de los intereses, y reconocer que se trata de matices de transi- 
ci6n.” 


Dualde, Joc. cit., 34. 

7 W. E. Wright, “The Sale of Standing Timber in Louisiana,” 20 Tulane Law Review 
(1946) 428 ff. 

18 Dualde states that: 


‘*, .el método que impone la concepcién de la materia contractual fnica consiste en estu- 
diar ante todo en cada contrato lo que hay en él de reproducci6n del anterior o de los anteriores 
de que procede, y en segundo lugar, las variantes explicando cémo se han engendrado, c6mo 
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We believe that recourse to history and to the comparative method in 
the study of law is necessary in order to find the true field of observation 
as respects the effectiveness of legal concepts. In the case of the Anglo- 
American trust, for example, it is not sufficient to assert that continental 
European law has no equivalent concept. As is natural, the functions 
served by means of the trust concept are not neglected in Roman law 
countries.’® Therefore, before devoting effort to the preparation of uni- 
form legislation, which might give divergent results in the hands of 
jurists trained in different traditions, comparative law should devote 
itself to study which would make it possible to determine what means 
accomplish the indicated functions of compensation or substitution. 

The undoubted result of all that has been set forth is that the com- 
parative method must be applied from a point of view very close to that 
of the sociology of law.?° Assuming that the problem is to find equivalence 
in function, even though this be attained by means of different concepts, 
it results that the study of two or more constructions which serve the 
same purpose will be equivalent to the study of a single social institution. 
The decisive element is in knowing whether means of legal technique 
serving a single purpose or different social purposes, are involved. There 
is no doubt, for example, that from a strictly analytical point of view, the 
concepts of “hire-purchase” and ‘“‘sale on the instalment plan’ are 
different; but, on the other hand, from the point of view of their social 
effectiveness, both concepts may be adequate instruments to attain the 
same result. The path that is followed in the analysis of legal concepts for 
purposes of their differentiation must frequently be traversed in the 





fluyen a la superficie de la vida. Este es el principio culminante. Una compraventa es un caso 
particular de la permuta; el arrendamiento es una compra del uso; una enfiteusis es un 
arrendamiento intensificado y prolongado, con cuyas concepciones se establece la continuidad. 
Sociolégicamente, este parentesco se deja sentir en las funciones compensatorias que desempenan 
unos contratos respecto de otros. Cuando se usa la compraventa, casi desaparece la permuta; 
cuando la enfiteusis se generaliz6 decayé6 el arrendamiento y con el derrumbamiento de aquélla 
vino el florecimiento de éste que ahora se transforma de nuevo, ya que no recurriendo directa- 
mente a la enfiteusis, tomando elementos caracterfsticos de ella, como son la prolongaci6n 
en el goce, el derecho de retracto y, en suma, el acceso a la propiedad.” (Italics by the author) 


Dualde, loc cit., 39. 

19 Cf. Ascarelli, op. cit., xlix and 38, where he refers to the fact that the Anglo-American 
trust concept allows certain ends to be accomplished, which in continental law are attained 
by a plurality of different means: the creation of a legal person, an independent patrimony, 
a usufruct, a fideicommissum, a mandate, etc. Cf. also A. Nussbaum, “Sociological and Com- 
parative Aspects of the Trust,” 38 Columbia Law Review (1938) 408 ff. 

20 Cf. Ascarelli, op. cit., li, note 42, in which he refers to the fact that comparative law 
serves to point out the relations existing between economic and social structures and legal 
institutions, viz., between normative regulation and social reality, which implies in some 
measure recourse to sociological procedure. Cf. also, Max Rheinstein, “Teaching Comparative 
Law,” 5 The University of Chicago Law Review (1938) 615 ff. 
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opposite direction when their function as adapted to the protection of 
opposed interests is to be considered. Perhaps in this sense it is pertinent 
to recall Llewellyn’s statement that “doctrinal synthesis tends to distort 
the picture of the underlying reality.” 


IV 


The foregoing ideas may be illustrated by what occurs in the field of 
transfer of property. A certain tendency to achieve equivalent practical 
results is concealed under different theoretical conceptions. F. H. Lawson 
states that, in Anglo-American law, the concept of relative ownership 
predominates, that the agreement to sell property transfers ownership 
as between parties, but not as concerns third parties. On the other hand, 
as the same author remarks, “Roman law was extremely intolerant of 
such half-way houses as a relative passing of property. Either the property 
passed, as against all the world, or it did not pass at all.’’” 

Nevertheless, the two conceptions are closer than it appears. First of 
all, it is pertinent to remark that the concept of relative ownership 
embodies no contradiction, since in this case the idea of property is 
considered with reference to a technical legal remedy and not for the 
purpose of designating the social institution of property. It is not sought 
to represent this social institution of property in a specific sense, but 
rather to express by certain concepts the class of effects which are pro- 
duced, in particular situations, among different subjects of rights and 
with respect to a certain thing. To say, with Lawson, that ‘‘the mere fact 


21K. N. Llewellyn, “Contract,” 4 Encyclopedia of Social Sciences 339. 

22 The references in the text below to points of view expressed by F. H. Lawson, relate to 
those contained in the ““Excursus” appended to the second edition of the work of Buckland 
and McNair, Roman Law and Common Law (1952) at pages 291-294. It is pertinent to note 
that in Anglo-American law itself, agreement of the parties is not always sufficient to transfer 
property or “title” of the object of sale between the parties. The generalized observations in 
the text, based on the statement of Lawson, should be understood with reference to sale of 
movables which are wholly identified at the very instant of agreement, and this ordinarily 
does not occur in mercantile transactions. In such transactions, the sale customarily takes 
place following description of class and quantity; hence an act is needed to identify the thing 
sold in a particular object, which will permit the buyer, before definitive acceptance, to examine 
whether what is put at his disposition conforms in quantity and quality with the description. 
An interesting case on this question was one decided by Cardozo: Henry Glass & Co. v. 
Abraham Misroch, 239 N. Y. 475 (1925), 147 N. E. 71, modifying 210 App. Div. 783 (1924), 
206 N. Y. S. 373. Cf. B. H. Levy, Cardozo and Frontiers of Legal Thinking (1938), 258 
ff. On the same subject in Spanish law, cf. Garrigues, 2 Curso de Derecho Mercantil 
(1940) 135. It should be clearly stated that in the text below references are to the civil sale 
of movables, unless the opposite is definitely stated. The nature of this article, devoted to an 
exposition of legal method, and which compares concrete points of European and Anglo- 
American legislation only by way of example, allows this limited point of view to be adopted. 











- 


BRUTAU: REALISM IN COMPARATIVE LAW 51 


that the property passes with the contract does not make it pass as 
against third parties” is not to affirm a physical reality, but to give logical 
formulation to the expedient result. 

Legal language, as is commonly known, is full of metaphors, because 
intellectual operations always derive support, facility, and cohesion from 
the imitation of qualities exhibited by material objects and physical 
phenomena. In this sense, the Romanists imagine that property must 
pass absolutely from transferor to transferee, for the same reason that 
prevents a physical object from being in two different places at the same 
time. But this materialistic demonstration in terms of substance is 
completely false, because reference to the focal aspect of acquisition of 
property does not denote the physical transformation of a purchaser into 
an owner, nor the social transformation of a nonowner into an owner; 
rather, it involves summation of the expedient results relating to prob- 
lems as diversified as the following: 

(a) The rights that inure to the seller, who has delivered the subject 
matter of the sale before receiving the price, to protect his interest and 
those inuring to the buyer who has paid the price but has not received 
the thing purchased; 

(b) The determination of the party who suffers the loss or depreciation 
of the thing during the time intervening between the conclusion and the 
consummation of the sale; 

(c) The rights of one who acquires the thing from a person who has 
already sold it to another, as against the rights of the first purchaser; and 

(d) The rights of third parties, that is, of the creditors of the seller and 
of the buyer, whether the thing sold pertains to the assets of one or 
the other. 

To abstract these four problems in a single concept seems to us an un- 
duly ambitious effort. Doubtless it would be a display of elegantia iuris 
to accomplish this, referring the unitary concept of transfer of property 
to a particular aspect. But, in reality, there is no true elegantia in what 
only in appearance can be of a unitary character.” In law it is more im- 
portant to pass judgment on the expedient results in each individual 
case than blindly to draw logical conclusions, in the sense of being pre- 
determined by a concept. Let us now formulate certain observations 
concerning the four problems above mentioned. 


23K. N. Llewellyn, Cases and Materials on the Law of Sales (1930) c. 6, has declared him- 
self against the unitary significance of the concept of title; cf. by the same author, “Through 
Title to Contract and a Bit Beyond,” The New York University Law Quarterly Review 
(1938) 13 ff. His viewpoints have certainly influenced the project for the Uniform Commercial 
Code. Cf. the commentary to Section 2-101 and Section 2-401, and commentary. 
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ad (a) In Roman law, an agreement to buy and sell was insufficient 
to transfer title to the purchaser, as delivery also was required.** Spanish 
law (articles 609 and 1095 of the Civil Code) and, with some variations, 
German law (§§ 925 and 929 BGB) follow the same system. On the other 
hand, according to the French Civil Code, ownership is transferred by 
the mere agreement of the parties (articles 711, 1138, and 1583), and the 
same is provided in the new Italian Code (article 1376). The common law 
also follows the latter system for personal property, an even for real 
property, if the effect of the so-called doctrine of equitable conversion is 
taken into account.”® 

The most immediate consequence of the conception that ownership is 
transferred by simple agreement apparently should be to allow the 
purchaser to bring action (accién reivindicatoria) to obtain possession of 
the thing purchased, instead of being obliged to bring a personal action 
for nonperformance of the contract against the seller. Nevertheless, as 
Lawson says, “‘that is undoubtedly true where he has paid the price, but 
he is really in no better position than if he merely sued for specific per- 
formance of the contract.” (Italics ours). The result, then, is that the 
action to obtain possession cannot be completely effective between buyer 
and seller when there still exists between them the contractual obligation 
represented by the unpaid purchase price. 

The necessity of paying the price as a condition precedent—in absence 
of agreement to the contrary—in order to demand delivery is provided 
in the Civil Codes of Spain (article 1466), France (article 1612), and 
Italy (article 1498). Thus, the results are the same in all three codes, 
despite the fact that only the Spanish Code requires delivery, in addition 
to agreement of the parties, for transfer of the right of ownership to the 
purchaser. 

It is also of interest to consider the reverse situation in which delivery 
has been made to the buyer without his having paid the price. It would 
not be just, if the buyer becomes bankrupt or insolvent, to treat the seller 
as a personal creditor without any preference in the object delivered. 
Therefore, the seller is regarded as entitled to a right of preference in the 
thing sold, the price of which has not been paid. As Lawson says, ‘‘the 





*4 Cf. Fritz Schwind, Rémisches Recht (1950), 219: 


‘‘Hervorzuheben ist, dass im rémischen Recht (wie auch im 6sterreichischen, nicht aber 
etwa im italienischen oder franzisischen) der blosse Vertrag (Kauf, Tausch, Schenkung usw.) 
zum Ejigentumserwerb nicht hinreicht. Der Vertrag begriindet lediglich die Verpflichtung 
zur Ubertragung des Eigentums. Diese selbst erfolgt durch eine entweder durch das Zivilrecht 
oder das pratorische Recht anerkannte Ubertragungsform.” 


235 Cf, W. Q. de Funiak, Handbook of Modern Equity (1950) 242 ff. 
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seller has a lien for the price,” just as article 1922 of the Spanish Civil 
Code recognizes that a preference is enjoyed by “claims for purchase 
price of movables which are in the possession of the creditor, up to their 
full value.” 

Thus in the real world of the interests protected, the distances diminish 
that seem to extend between the legal concepts of different systems. 

ad (b) As for the determination of the person to bear the risk of possible 
destruction or depreciation of the thing sold, Roman law had already 
proclaimed that here it is not possible to apply the principle that the risk 
lies with the owner. As against the rule res perit domino, Roman law held 
that, in case of sale, periculum est emptoris. But in reality, as Lawson says, 
“the rule that the risk passes with the contract has really nothing to do 
with the passing of property. It is a rule of pure obligation, and merely 
says that if the goods have deteriorated or have been destroyed, the 
buyer will still have to pay the price in full.’ These words reveal an 
exact appreciation of the problem and coincide with the following obser- 
vation of Enneccerus and Lehmann: “‘transfer of risk takes place inde- 
pendently of transfer of ownership.’’* 

Nonetheless, the tendency to generalize and to formulate broad rules 
based on metaphors inspired by phenomena of the physical world results 
in a tendency to unite the problem of risks with that of transfer of title. 
To the same effect, Lawson notes: “It seems that it is habitually asso- 
ciated with the passing of property. Not only do French, English and 
American law associate them, but the Roman classical jurists themselves 
noted that their rule was an exception to the general principle that the 
risk lies upon the owner.” 

Of course, it is easy to combine both phenomena in French, English, 
and American law, because the purchaser becomes owner of the thing 
acquired upon conclusion of the contract.” Hence, Buckland and McNair 
are enabled to assert that the rule that the subject matter is at the buyer’s 
risk has been adopted by French law, but on a logical basis, “by making 
the contract pass the property.” Having referred as logical phenomena 
to what are due to the most superficial coincidence, attention should be 





26 Enneccerus and Lehmann, Derecho de obligaciones, II-2 (1950) 32, note 3 (Spanish 
translation, Tratado de Derecho civil, of Enneccerus, Kipp and Wolff). C/. also Alfonso de 
Cossio, “‘Los riesgos en la compraventa civil y en la mercantil,” 28 Revista de Derecho Pri- 
vado (1944), 361-400; J. Alcantara Sampelayo, “La prestacion del riesgo en la compraventa,” 
30 Revista de Derecho Privado (1946) 487, who contends that the Spanish Civil Code is not 
actually opposed to the rule res perit domino; R. M. Roca Sastre, 1 Estudios de Derecho 
Privado (1948) 384-403. 

2? Take into account the observation contained in note 22, above in fine. 

28 Buckland and McNair, Roman Law and Common Law (1952) 288. 
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drawn to the principle followed by the German Civil Code in providing 
that after conclusion of the contract and before delivery, the subject 
matter is at the seller’s risk. Thus in this case, the risk of loss likewise is 
borne by the owner, since title is not transferred to the buyer until the 
time of such delivery. (§ 446 BGB). But it is more important than this 
intellectually consoling logic, to remark that according to the French 
Civil Code the risk rests with the buyer, and according to the German 
code with the seller. It is of little importance that, in the first case, the 
rule may be associated with the rule that title has been transferred and 
that, in the second case, the opposite rule can be associated with the ruie, 
also opposite, that title has not yet been transferred. What is certain is that 
in the French system the risk does not rest with the buyer because he is 
the owner, but because he is a contracting party and has assumed an 
obligation, i.e., to pay the price, from which the law does not relieve him 
despite loss of the thing acquired; just as in the system of the German 
code, the risk is not borne by the seller because he is owner, but because 
he will not receive the price of the thing alienated. Consequently, the 
assertion that, according to both the French and the German codes, the 
risk lies with the owner, has the value only of referring to a possible 
combination of related concepts, but it does not indicate any determinant 
cause. 

That no necessary connection between the concepts of “‘transfer of 
ownership” and “‘risk of the thing sold” is involved, also results from the 
following consideration. Article 1523 of the new Italian Civil Code pro- 
vides that, in case of the conclusion of a conditional sale, the buyer does 
not acquire title to the thing until payment of the final installment of 
the price, “but he assumes the risks from the time of consignment,” that 
is, he assumes the risk from the time when the thing has been delivered. 
Therefore, the risk does not remain attached to the title reserved, but 
falls on the purchaser before he becomes owner. 

Throughout comparative study, we can observe how the strict logic of 
given postulates deviates in response to the pressure of interests that 
are equivalent but protected by different concepts. Thus, Buckland and 
McNair state that the rule in Roman law that the risk falls on the buyer 


“‘was less severe than it looks,” since it was not applied in conditional 


sales or when the property sold could not be delivered, whether because 
a sale of things in kind was involved, or because of a lack of a measure 
of the class of things sold to fix the price. In such cases, it is stated that 
the risk does not pass to the purchaser, although in reality it is more 
correct to state that an obligation to deliver an article which is not yet 
individually ascertained, must exist independently of the article. The gen- 
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eral Roman rule was denied effect by the force of reality, in the same 
manner as was the general Common Law rule that, as a result of simple 
agreement of the parties, title is acquired without necessity for delivery, 
since the effectiveness of the agreement as a transfer of title also depends 
on the subject matter of the transaction being specifically determined. 
Hence, there exists between the two systems the coincidence which the 
same authors last quoted have noted: “‘the circumstances in which the risk 
passes in Roman law are much the same as those in which the property 
passes and with it the risk under our law.’ 

It results, therefore, that exceptions deflect two opposed general rules 
so as to make them coincide in their effects. Therefore, the speculations 
of Romanist theory on the significance of the Roman rule, establish 
propositions which would have the same value for the purposes of the 
Common Law. Thus, Enneccerus and Lehmann assert that “it was pre- 
supposed in the rule periculum est emptoris, not only that the sale had 
been concluded in a binding manner (emptio contracta), but also that 
performance had been perfected (emptio perfecta), which did not occur 
in case of a sale in kind until after ascertainment.’’*° 

In every case, then, what is important in comparative study is to 


29 Buckland and McNair, op. cit., 288-289. For the same reason, in a mercantile sale it is 
more frequent for the risk not to pass to the buyer by the mere execution of the contract, 
owing to the fact that, as mentioned above (note 22), the object of a mercantile sale, i.e., 
the merchandise, consists of something determined by number, weight, or measure. This 
peculiarity is the reason why article 333 of the Spanish Commercial Code provides that 

‘*... los dafios y menoscabos que sobrevinieren a las mercaderias, perfecto el contrato y 
teniendo el vendedor los efectos a disposicién del comprador en el lugar y tiempo convenidos, 


serdn de cuenta del comprador, excepto en los casos de dolo o negligencia del vendedor.” (Em- 
phasis added) 


Cf. also the following article 334 of the same Commercial Code. In comparing article 333 
with article 1452 of the Spanish Civil Code, authors usually state that they were inspired by 
opposing principles: the Civil Code by the Roman rule periculum est emptoris, and the Com- 
mercial Code by the Germanic rule that the risk is transferred only with delivery (Entscheidend 
ist die Ubergabe). Nevertheless, such speculations, more bent on sketching precise out- 
lines with the aid of general rules than on observing what happens in reality, cannot be con- 
sidered correct. It would be more in keeping with reality to state that, according to both the 
Civil and the Commercial Codes of Spain, the risk of fungible goods sold does not pass to 
the buyer until they have been weighed, counted, or measured. Cf. the last paragraph of 
article 1452 of the Civil Code and No. 1 of article 334 of the Commercial Code. Rather than 
to a diversity of principles, the difference is attributable to the fact that, as a general rule, 
sales governed by the Civil Code concern an object already individually determined at the 
time of agreement, whereas those governed by the Commercial Code concern objects which 
are, at the time of agreement, specified only as to quantity and quality. 

30 Enneccerus and Lehmann, op. cit., 32. Cf. Schulz, Classical Roman Law (1951) 532- 
533. Also, José Arias Ramos, ‘“‘La doctrina del riesgo en la compraventa romana,” Curso de 
Conferencias del Colegio Notarial de Barcelona (1946) 99-122. 
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neutralize the peculiar concepts of each system and to determine their 
practical results. 

ad (c) A separate problem from the foregoing is that of defining the 
legal position of the second purchaser, that is, of one who purchased a 
thing by direct dealing with the person who had already sold it. Lawson 
states that both under the Sale of Goods Act (English) and the Uniform 
Sales Act (American), ‘‘a seller who remains in possession of the goods 
after sale has full power to pass them outright or by way of pledge to a 
bona fide holder for value who has no notice of the sale, with the result 
that they take exactly the same view as Roman law of the case where the 
seller sells the same thing successively to two bona fide purchasers. The 
first purchaser to acquire possession acquires the title.’ 

This result, in the Common Law system, is explained by the concept 
of relative ownership which, as we have already seen, Lawson formulates 
in the following terms: “the mere fact that the property passes with the 
contract does not make it pass as against third parties.”’ In this manner, 
the difference in effects is explained by a parallel difference of concepts, 
although these break the unity of the concept which, in Roman law, is 
considered fundamental and unitary, viz., that title passes for all or for 
no one. In this Roman system it is necessary to deactivate the absolute 
concept of transfer of title by means of special rules which it is interesting 
to compare in the Spanish and French versions. 

As is known, the Spanish code requires that delivery of the thing by the 
seller to the buyer should take place, in addition to agreement of both 
parties, in order that title should be transferred. This system allows suc- 
cessive sales of the same thing, independently of any idea of relative 
ownership. As article 1473 of the Spanish Civil Code states, “‘if the same 
thing is sold to different purchasers, the ownership will be transferred 
to the person who first takes possession of it in good faith, if it is mov- 
able.’’*? As follows from articles 609, 1095, and 1462 of the said Civil Code, 
ownership is not considered as transferred until the thing sold has been 
delivered, and the thing is not regarded as delivered until it has been 
placed in the power and possession of the purchaser. The first purchaser 
of a thing which is alienated and delivered to a second purchaser has 
only a right of recovery against the seller for failure to perform an obliga- 
tion of a personal character (cf. art. 1101 of the Spanish Civil Code), but 
he cannot demand specific performance. Neither can he prosecute the 


31 Cf. Uniform Commercial Code (Official Draft, 1952) Section 2-403. 
32 “Si una misma cosa se hubiese vendido 4 diferentes compradores, la propiedad se transfe- 
rira 4 la persona que primero haya tomado posesi6n de ella con buena fe, si fuere mueble.” 
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real action to obtain possession against the second buyer (who as far as 
he is concerned is a third party) because he has never become the owner 
of said article. Thus the results are not very different from those arrived 
at under the relative ownership concept characteristic of the Common 
Law. In each system, the acquisition of the person who buys a thing from 
one who has it in his control and takes possession thereof from him, is 
protected. 

In the French Civil Code, as we have seen, the opposite fundamental 
rule prevails, that title is transferred by the mere agreement of the 
parties. But once again the result is precisely that excessively general 
rules do not solve concrete cases, since as concerns movable things, it 
appears likewise necessary for the seller to lose possession of the thing 
sold in order to be incapable of transferring it to a second purchaser. 
The principle which would permit this effective transfer is that of the 
first paragraph of article 2279 of the French Code: ‘‘en fait de meubles, la 
possession vaut titre.” In accordance therewith, under the German inter- 
pretation adopted by the applicable French law, the first buyer loses the 
action to obtain possession.** Therefore, despite the fact that such buyer 


%3 The French Code, in article 2279, confines itself to setting forth an expression popularized 
by the work of Bourjon, Le Droit Commun de la France et la Coutume de Paris (1747), in 
which he said, referring to French case law before the codification, that “l’on tient pour 
maxime qu’en matiére de meubles la possession vaut titre de propriété, 4 moins que le meuble 
ne soit furtif.” The first paragraph of article 464 of the Spanish Code contains a rule similar 
to that of article 2279 of the French Code: “la posesi6n de los bienes muebles, adquirida de 
buena fe, equivale al titulo. Sin embargo, el que hubiese perdido una cosa mueble o hubiese 
sido privado de ella ilegalmente, podrd reivindicarla de quien la posea.’’ But the Spanish 
Supreme Court has interpreted this rule in a different sense from that prevailing in France, 
since it holds that the concept of “‘privacién ilegal” contained in said article 464 is not identical 
with the concept of “‘cosa robada” contained in article 2279 of the French Code (“a été volé 
une chose’), but includes, for example, the case of abus de confiance. Thus, when the 
depositary of a moveable sells it as if it were his, the true owner cannot recover possession 
of it as against the buyer, according to article 2279 of the French Code interpreted in the 
German sense (Hand muss Hand wakren), whereas the Spanish Supreme Court interprets 
article 464, similarly phrased, to the contrary and permits a successful action to obtain pos- 
session by the dispossessed owner against the third party purchaser, even though the latter 
was in good faith and the purchase was for a valuable consideration. The question, never- 
theless, is one of those most extensively debated in Spanish legal literature. Cf. Hernandez 
Gil, “El giro de la doctrina espafiola en torno al art. 464 del Cédigo civil,” 28 Revista de 
Derecho Privado (1944), 491 ff.; by the same author, “De nuevo sobre el art. 464 del Cédigo 
civil,’ 29 Revista de Derecho Privado (1945) 413 ff.; Vallet de Goytisolo, “‘El pérrafo primero 
del art. 464 del Cédigo civil, segin la sentencia de 19 junio de 1945,” 5 Anuario de Derecho 
Civil (1952) 1477 ff.; Luis G. de Valdeavellano, ‘La limitaci6én de la accién reivindicatoria de 
los bienes muebles en el Derecho espafiol medieval,” 31 Revista de Derecho Privado (1947), 
656. For a comparison of the system of article 2279 of the French Civil Code and the equiva- 
lent rule of the common law, cf. Mitchell Franklin, “Security of Acquisition and of Transac- 
tion: La Possession vaut Titre and Bona Fide Purchase,” 6 Tulane Law Review (1932) 589 ff. 
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ought to be considered owner from the time of conclusion of the contract, 
which was the first one entered into with the seller, he does not in effect 
enjoy any better protection than that granted to the buyer according to 
the concept of relative ownership characteristic of Anglo-American law, 
or that granted to the same first contracting party in the system which 
does not consider ownership to be transferred by the mere effect of agree- 
ment without delivery, as occurs in Spanish law. 

Once again, then, the Roman concept that ownership is transferred 
for all or for none at the same instant is stripped of its force. 

ad (d) Finally, as concerns the rights of creditors of buyer or seller, 
according as the subject matter of the sale belongs to the assets of one or 
the other, we shall refer only to the fact that also in this connection ap- 
pears the phenomenon that the rigor of concepts imposes the conclusion 
that someone is owner of a thing, but that the force of certain incom- 
patible interests sometimes compels negation of the consequences nor- 
mally attached to the concept of transfer of title. 

Among the precepts of Spanish law relative to the bankruptcy situation, 
we find some which permit assets effectively acquired by the bankrupt 
but not paid for, to be subtracted from the action of the general creditors. 
In this case, the simple right of credit of the seller is transformed into a 
right which operates effectively as an action to obtain possession. Thus, 
after the reference in article 908 of the Spanish Commercial Code to the 
property “the ownership of which has not been transferred to the bank- 
rupt by a legal and irrevocable title,” article 909 states that ‘“‘there shall 
be deemed within the principle of the previous article for the effects therein 
prescribed. . . . 8. Goods sold to the bankrupt on cash terms and not paid 
for in whole or in part, while they remain packed in the warehouse of the 
bankrupt, or on the terms under which delivery was made, and susceptible 
of being specifically distinguished by the marks or numbers of the bales 
or packages.” The pressure of interests produces, in this case, a deviation 
from the effects characteristic of those facts which normally give rise to 
transfer of ownership. 

Still more characteristic is the case of reintegrating into the assets of 
the seller for the benefit of his creditors certain goods which have been 
effectively transferred. This is the meaning of the remote Roman ante- 
cedent, the actio Pauliana, revoking alienations made in fraud of cred- 
itors, whose parallel in Anglo-American law answers to the concept of 
“fraudulent conveyance.’** In both systems, we find the elementary 





% On the actio Pauliana for rescission, cf. Roca Sastre, 2 Derecho Hipotecario (1948) 
281 fi.; cf. also, on the special effectiveness of actions of the same nature in bankruptcy 
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distinction between gratuitous alienations, and those executed for valu- 
able consideration, with the tendency in both systems to consider the 
former fraudulent per se, whereas the latter require something more. 
Concerning this problem, which is so vast that it would require a separate 
study by itself, we can here note only that the bases for rational equali- 
zation and, as far as feasible, correction of the rules peculiar to one or the 
other system, must be found by means of evaluation of the contrasting 
interests, which in each case strive for supremacy. 

As always, application of the comparative method to the study of law 
must show the relative nature of legal concepts, as representing only a 
casual precipitate of situations in which there are conflicts of interests, 
and it must envisage the problem of finding in each case the just solution 
on the most adequate ground of social utility. 





proceedings, Joaquin Garrigues, 2 Curso de Derecho Mercantil (1940) 492. In Anglo-American 
law also, fraudulent alienations may be impugned, either in bankruptcy proceedings or in 


separate actions under the rules of equity. Cf. V. A. Griffith, Outlines of the Law (1950) 
497-498. 











Comments 








PROVING THE LAW OF FOREIGN COUNTRIES 


For various reasons the international elements of the American rules on 
conflict of laws have come to the fore during the last decade. Among others, 
new problems have appeared in connection with proof of the law of foreign 
countries, a subject on which the present writer published a study in 1941. 
In this study on the basis of Continental experience, the view was taken that 
the common law tradition on this subject is unfortunate, and that the courts 
should be given power to explore foreign law on their own motion, though 
only as a matter of discretion. Two years later this suggestion was followed’ 
by the New York legislature through adding to the Civil Practice Act section 
344-a which fully grants the courts such discretion.’ 

Shortly after the rule had taken effect, it was commented on by the Supreme 
Court, New York County, in Arams v. Arams.‘ In that case, the plaintiff 
sought recovery of stocks and bonds allegedly owned by him and converted 
in Switzerland by the defendant, apparently his former wife. The defendant 
moved for dismissal, because no cause of action was stated under Swiss law. 
The Court declined to undertake a research into Swiss law, but denied the 
dismissal on the ground that the facts alleged by the plaintiff may be fairly 
assumed to create an obligation under the law of any civilized nation. While 
one may agree with this line of reasoning,® the opinion is puzzling in other re- 
spects. We are told that section 344~a is merely “intended as a safety valve 
against miscarriages of justice due to mistake” and not as “a charter to every 


1“The Problem of Proving Foreign Law,” 50 Yale L. J. (1941) 1018 ff. Among the later 
discussions, special mention should be made of Keefe, Landis, and Shaad, “Sense and Non- 
sense About Judicial Notice,” 2 Stanford L. Rev. (1950) 664, 673; McCormick, “Judicial 
Notice,” 5 Vanderbilt L. Rev. (1952) 296, 307; and Sommerich and Busch “The Expert 
Witness and The Proof of Foreign Law,” 38 Cornell L. Quarterly (1953) 125. Schlesinger, 
Comparative Law Cases and Materials (1950), deals with the subject in the first chapter 
and at length at pp. 32-140. See also H. L. Jones, “International Judicial Assistance Act,” 
in 62 Yale L. J. (1953) 515, 546. 

2 Cf. N. Y. State, Ninth Report of the Judicial Council (1943) 271, 273, n. 3. 

3 Michigan has adopted the same rule, Compiled Laws, §§617.25, 617.27 (1948). In Mary- 
land the rule is confined to common law countries, Ann. Code of Public Gen. Laws, art. 35, 
§56 (1951). On the Massachusetts and other state laws making judicial notice of foreign law 
mandatory, cf. 50 Yale L. J. 1022, 1023, n. 35. North Carolina, Gen. Stat. Ann., §8-4 (1943) 
and West Virginia, Code Ann., §5711 (1949) should be added. The Massachusetts courts seem 
not much impressed by the precept of their legislature. See Rodriquez v. Rodriquez, 286 Mass. 
77, 83 (1934); Vergnani v. Gridetti, 308 Mass. 308 (1941) where the court “took judicial 
notice” on the basis of expert testimony! Perhaps the Massachusetts courts interpret the 
precept merely as barring notice of foreign law from the jury. 

4182 Misc. 328, 45 N. Y. S. (2d) 251 (1943). 

5 See infra p. 64. 
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judge to apply whatever law he likes and can find.” This evidently inadequate 
appraisal seems to indicate a kind of irritation with the new power conferred 
upon the judiciary. That mood became more pronounced when in a “further 
motion” the defendant invoked the statute of limitations under two articles 
of the Swiss Civil Code, adding translations with affidavits by himself and 
his attorney, a former German lawyer, and pointing to the judge’s power 
to examine the Code himself. The Court’s ripost was: “I cannot construe sec. 
344-a as giving a judge the right to decide cases, not merely upon his own 
discoveries of foreign law, but, also, upon his own translations of foreign 
languages.” However, the defendant had not asked for any new “discovery,” 
and one does not see why more than two affidavits should be required for a 
translation, especially as its correctness was not contested by the other party.® 

In passing, the Court remarked that the translated texts did not offer 
convincing proof that the action was barred under Swiss law. Hence, the dis- 
missal of the defendant’s motion was probably justified. The significance of 
the opinion must rather be sought in the Court’s apparent indignation over 
the new legislative ruling. This is, then, another instance of the well-known 
fact that in the procedural field legislative deviations, however progressive, 
from common law tradition may meet with resistance on the part of the 
judiciary.’ 

Later New York cases concerned with foreign law, though sometimes citing 
Arams v. Arams,’ have not voiced similar sentiments.’ Nevertheless, they 
have not made use of the power granted by section 344-a. Instead, acting on 
the theory that foreign law was not proved, they have applied New York 
law.'° As mentioned before, there is little objection to such a procedure, and 
this is particularly true in respect to two decisions dealing with banking 
matters," in which the highly developed New York banking practice offered 
a proper basis for judicial findings. Section 344-a has actually been employed 


6 Reference may also be made to the English translations of the Swiss Code by Robert H. 
Schick (Boston, 1915)—an official publication of the Comparative Bureau of the American 
Bar Association—and by Ivy Williams (Oxford, 1925). Besides, it should not be too difficult 
in the City of New York to check the accuracy of the translation of a short German text 
(the Swiss Code is outstanding for its plain language). 

7 See, e.g., 1 Moore, Federal Practice (1938) 2. 

8 In addition to the references given in n. 9 infra, see Meijer v. General Cigar Co., 273 App. 
Div. 760, 73 N. Y. S. (2d) 576 (1947) [holding Dutch law applicable]. 

9 Mandelbaum v. Silverfeld, 172 N. Y. (2d) 465 (N. Y. City Ct., 1944); Re Black’s Estate, 
54 N. Y. S. (2d) 57 (Surr. Ct., N. Y., 1945); Albers v. Credit Suisse, 67 N. Y. S. (2d) 239 
(N. Y. City Ct., 1946, citing Arams v. Arams); Berg v. Oriental Mining Co. et al., 70 N. Y. S. 
(2d) 19 (Sup. Ct., 1947, citing Arams v. Arams); Rothschild v. Naamlooze Vennootschap 
Gebroeders Pappenheim’s Tabakshandel, 194 Misc. 479, 87 N. Y. S. (2d) 189 (Sup. Ct., 1949); 
Brill v. Snomen Pankki Finlands Bk., 97 N. Y. S. (2d) 22 (Sup. Ct., 1950); Grossman v. 
Western Financial Corp., N. Y. L. J., July 1, 1952, p. 5, App. D. 

10 In the Grossman case, supra n. 9, an ordinance of the U. S. Military Government in 
Germany, was held applicable. 

The Albers and Brill cases, supra n. 9, are in point. 
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only in one case decided by the New York Court of Appeals.” In this case, the 
Court claimed for itself the power of taking judicial notice of foreign law, 
thus giving the new provision an extensive interpretation. However, the 
Court envisaged merely a law of a sister state, expressly referring to intra- 
state situations; the case is, therefore, outside the scope of our inquiry. 

The cases so far mentioned have in common that, though concerned with 
proof of foreign law, they do not apply the crucial common law rule. There 
are, however, two recent New York cases which rely on that rule, and both 
of them exemplify its dismal effects. 

We turn first to Sonnesen v. Panama Transportio, decided in 1948 by the 
New York Court of Appeals.!* A young Danish seaman, while serving as a 
sailor on a ship of the defendant, had suffered disability from tuberculosis 
as a result of “wrongful and tortious” conduct of the defendant in whose 
favor the jury had rendered a verdict. The Court admitted that under American 
law the defendant would have been liable for damages, but held Panama 
law applicable. Refusing to take judicial notice of Panama law, the Court 
reversed and remanded. Like the Supreme Court of the United States in the 
unfortunate case of Cuba Railroad v. Crosby,‘ the Court of Appeals felt no 
inhibition in imposing upon the impecunious plaintiff the full burden of 
proving the foreign law, while the defendant company which was so close to 
the Panama law and could so conveniently explain it, remained unmolested ; 
it was allowed to look silently at the plaintiff’s mishap in not having similar 
facilities. This reveals another advantage of registration in Panama for Ameri- 
can and other shipping enterprises.!® 

Still more significant is Usatorre et al. v. The Victoria et al., decided by the 
Second Circuit Court of Appeals, the opinion being written by Judge Frank.'® 
The case, interesting in several respects, deserves a closer examination. 

Members of the crew of the Argentine tanker Victoria brought libel for 
salvage and wages in a New York District Court against the Argentine ship 
company. The tanker had been torpedoed in 1942 and, on the captain’s order, 
abandoned, the crew taking to lifeboats. On the next day, a U. S. destroyer 
picked up first the Victoria and a day later the lifeboats, supplied the derelict 
ship with compressed air for the motors and made the necessary repairs. 


2 Pfleuger v. Pfleuger, 304 N. Y. 148, 106 N. E. (2d) 495 (1952), commented on in 26 
N. Y. U. L. Q. (1952) 1225. 

13278 N. Y. 262, 82 N. E. (2d) 569 (1948). 

4222 U. S. 473 (1911); my article cited supra n. 1, at 1035. 

15 JT have been informed by counsel that the plaintiff has died meanwhile. For reasons not 
connected with the Panama law, the case is still pending in the court to which it was re- 
manded five years ago. The precarious situation of an injured employee of an American steam- 
ship company sailing under Panamanian flag is also indicated by Chinchilla v. Foreign Tank- 
ship Corp., 195 Misc. 895, 91 N. Y. S. (2d) 213 (N. Y. City Court 1949); 197 Misc. 1058, 97 
N. Y. S. (2d) 835 (Sup. Ct., 1950), aff’d 278 App. Div. 556, 102 N. Y. S. (2d) 835 (1950). 

16172 F. (2d) 434 (1949). The suit was consolidated from Usatorre v. Compania Argentina 
Navigacion Mihanovich, 64 F. Supp. 370 (S.D.C., N. Y., 1945) and The Victoria, 76 F. Supp. 
54 (same court, 1947). 
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The libellants—part of the Victoria crew—were transferred as volunteers to 
the Victoria by the destroyer; with the aid of the Navy, they brought the 
ship to New York. For this work the libellants claimed salvage; in addition, 
they demanded wages for services rendered after the arrival in New York 
on the basis of a contract made there. The District Court granted the salvage 
under the law of admiralty considered as jus gentium; the wages were allowed 
under general American law. The Court of Appeals reversed and remanded. 

The defendant had objected to the salvage claim on the ground of the 
Argentine Commercial Code. The Code" provides that an employment con- 
tract between seamen and their ship is terminated by any disaster happening 
to the vessel which renders it absolutely incapable of navigation; and art. 
929 of the same Code reads: “‘A captain is forbidden to abandon his ship 
whatever may be the danger, except in case of shipwreck.” An expert on Ar- 
gentine law, testifying for the defendant, told the Court that since the derelict 
ship had ultimately proved navigable, the employment of the libellants was 
not terminated by the abandonment of the ship and that, therefore, the 
libellants remained obligated to work on the ship with no claim for salvage. 
He was an American, a member of the bars of New York, Cuba, and Puerto 
Rico and a doctor of law from Havana University; he had studied, though 
not practiced, Argentine law and had digested it for an American Law Dic- 
tionary. Apparently, he held irrelevant the fact that the derelict Victoria 
had been brought to New York only through the co-operation of the U. S. 
Navy and the volunteering libellants (the Navy did not seek salvage because 
of inter-American war arrangements). However, he was unable to give any 
judicial or other authority for his interpretation of the Code. He asserted 
in general terms that it was supported by the commentators, but he did not 
identify, and much less cite, or quote them. Though the testimony was ir- 
relevant under the American law of admiralty as applied by the Court, the 
District judge expressed disagreement with it. The upper court held Argentine 
law to govern, but also was not satisfied with the testimony. Voicing preference 
for experts who have practiced in the country of the foreign law, the opinion 
directed the District judge to make a finding on Argentine law, perhaps 
“without further testimony,” or ‘‘under some arrangement enabling him to 
summon an expert of his own choosing.” 

Such an “arrangement” would have required, wholly or primarily, the raising 
of the necessary funds by the libellants who, under the Court’s theory, were 
liable to prove the existence of the salvage claim under Argentine law. How- 
ever, during the five or six years of the law suit, the unfortunate libellants 
had already shown their incapability of procuring such an expert, not to speak 
of the fact that, being sailors, they had long scattered in all directions. And 
an expert living up to the Court’s requirements should have practiced Argentine 
law—one has to think of a lawyer from Buenos Aires who would have to fly 
to New York, testify there with the assistance of an authorized interpreter 


1 Art. 1000 (5). The article is not cited in the opinion. 
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and thereafter fly home—all at the expense of those sailors! Of course, all 
this was out of the question. As this writer has been informed, the law suit 
was discontinued. Hence, the libellants actually lost their claims, which the 
District Court had recognized and the upper court had viewed with a dis- 
tinctly favorable eye. 

This deplorable outcome could have been avoided. The Court of Appeals 
was right in assuming that, in civil law countries too, precedents—at least 
judgments rendered by the highest courts—are of great importance. But it 
was an error to expect—as did the court—an expert on foreign law to adduce 
such precedents under any question arising under a civil law code. This should 
not even be expected in the case of a French or a German code, especially 
with regard to recondite provisions of maritime law, and much less of the 
codes of a country like Argentina, leaving aside the fact that the Argentine 
Commercial Code is of relatively recent date—it became effective in 1890.'8 
Hence, the expert was probably right in affirming that precedents on the 
point in controversy were not available. However, he had quoted the pertinent 
provisions of the Code. The Court explains rightly, and at great length, that 
under civil law, too, statutes must not be interpreted literally as was done 
by the expert, but ‘“‘equitably.’”?* On this basis, as mentioned before, the 
District judge was told that he might make the finding on Argentine law 





18 Cf. the Introductory Decree in Cédigo de Commercio de la Republica Argentina (ed. 
Lajouane, 1948) 7. There was an earlier Code of 1862, Obregon and Borchard, Latin-American 
Commercial Law (1921) 15. 

It so happens that just in Argentina the weight of precedents seems to be lower than in 
other civil law countries. In the Rechtsvergleichendes Handwérterbuch, a standard work on 
comparative law, Juan P. Ramos, Professor at the University of Buenos Aires and a noted 
writer on Argentine law, describes the status of Argentine judgments as follows (vol. I (1929) 
p. 795): “Judicial rulings [Rechtsprechung:] are piecemeal and contradictory. The explanation 
is that while there are numerous courts of different types, with limited jurisdiction, there is no 
supreme, A.N.] court of cassation. ... Furthermore, the decisions of federal courts are not 
binding upon provincial courts, either de jure or de facto. Even within the capital. ..no 
possibility exists for attaining conformity of rulings among the various courts. Moreover, the 
decisions of appellate courts have no binding force upon lower courts even within the respective 
group of courts. Also, appellate courts often qualify, change or entirely abandon their former 
rulings, and establish instead new ones, be it as a result of an altered composition of the 
courts, or of a new line of social or legal development.” 

19 Since the fetters imposed upon the judiciary by some absolutist regimes were removed 
[cf. Reichel, Gesetz und Richterspruch (1915) 2], it has always been a matter of course in civil 
law that the courts are not bound to the letter of the law but may interpret it reasonably. 
On the early history of civil law interpretation, extensively commented on by Judge Frank, we 
know very little. Cf. 1 Gény, Méthode d’Interprétation et Sources en Droit Privé Positif 
(2d ed., 1919) 20. Aristotle, as appears from Judge Frank’s citations, was concerned with a 
different problem, namely, with the question whether under the Greek system of law the 
court might decide according to equity where the written law failed—a question answered af- 
firmatively by the philosopher. Among the civil law codes, the Swiss is the only one to contain 
a somewhat similar provision (Art. 1), but this is no reason to assert, as is done by Judge 
Frank, that Art. 1 “stems from Aristotle.” An English study of the much-discussed Art. 1 is 
to be found in Ivy Williams, The Sources of Law in the Swiss Civil Code (1923), where further 
references are given. 
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without further testimony. Why, then, did not the Court of Appeals itself 
make the finding on the basis of the provisions laid before it? As a matter of 
fact, if this highly distinguished court shrank from such an undertaking, 
how could the lower court be expected to outdo the appellate court? And it is 
easy to see what the result of any “equitable” interpretation of the Code 
would have been. A ship can become “absolutely”? unnavigable,” although 
navigability may be restored later by salvagers or on the dock; “salvage” 
cannot be confined to submerged ships. Also, a captain has power to release 
his men from their duties as he definitely did in the present case; in fact, 
part of the men, namely, the libellants, returned as “volunteers.” 

Still we are not concerned here with maritime law. Regarding proof of foreign 
law, the Usatorre case offers an enlightening illustration of the unfair and 
asocial character which the traditional common law rule on proof of foreign 
law may sometimes assume. 

Turning now to the possible cures of the evil, we may (A) survey the familiar 
devices of conflicts doctrine which on special grounds eliminate provisions of 
foreign law applicable on the basis of general principles. We refer to: 

(1) a public policy of the forum running counter to the foreign law; 

(2) renvoi; 

(3) construction of the foreign rule as being procedural”; 

(4) “territorial interpretation,” viz., interpretation of domestic statutes as 
covering foreign situations; or of foreign statutes as of covering domestic 
situations.* 

These references to domestic law, which are not exhaustive,* form part 
of what the present writer calls the “homeward trend” of the courts—a tendency 


20 This is the literal translation by the witness of absolutamente in the Spanish text. George 
Wilson Rae and Bernardo de Speluzzi [both “Sworn Public Translators,” the latter having 
been associated with the Argentine Dept. of Foreign Affairs] in Argentine Republic, Code of 
Commerce (London, 1904) 222, give instead the translation ‘completely’ and Marval, 
Huntington and Marval, Laws of Argentina in English (Buenos Aires, 1930), the translation 
“utterly.” There are, as far as is known, no other English translations of the Code. 

21 The claims for wages were evidently justified. The defendant relied on art. 1016 of the 
Argentine Code according to which no member of the crew, under penalty of loss of pay, may 
bring a suit against the ship until the voyage is finished. That asocial provision runs counter to 
American public policy as recognized by the Court of Appeals, though the Court actually 
discarded the defense on different grounds. Also, the new captain appointed for the return 
voyage had tried to intimidate the libellants by threatening them with loss of wages, seizure 
of their papers, and even with jail in case they sued for salvage. The District Court recognized 
that this action of the captain gave the libellants the right to leave the ship, but the Appellate 
Court felt that the District Court ought to ascertain the Argentine law also on this point, 
probably by questioning the expert. 

2 See, e.g., Goodrich, Handbook of the Conflict of Laws (3d ed. 1949) 226. 

23 Cf. the writer’s Principles of Private International Law (1943)—hereafter cited ‘“Prin- 
ciples”—at 41. 

4 There is, for instance, in some foreign countries a tendency of the courts to understand the 
intent of parties to a contract as directed to the application of the /ex fori, Principles 38, n. 18. 
Remarkable French examples are shown by Delaume, American-French Private International 
Law (1953). 
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found in all countries. No artificial use of the devices referred to ought to be 
recommended; on the other hand, it should be borne in mind that there is no 
international ‘“‘super-law” commanding in doubtful cases preference for the 
foreign law. The latter controversy has been sufficiently fought out in the 
discussion of the renvoi.”® 

(B) Where the foreign law, though pertinent, has not been proved, the 
court may apply its own law. The theoretical bases and the limitations of 
this practice, which constitutes the most powerful channel of the “homeward 
trend,” have been examined previously.” 

(C) The burden of proving foreign law should be shifted in numerous cases. 
This matter needs no elaboration after what has been said on the Crosby, 
the Sonnesen, and the Usatorre cases. 

(D) Most important, the methods of proving foreign law should be thoroughly 
changed. The over-expensive, time-consuming, cumbersome, and often con- 
fusing oral testimony in courts ought to be eliminated wherever possible. 
The parties should submit to the court, as part of their briefs, translations 
of the pertinent foreign texts with appropriate comments. These allegations 
may be supplemented or replaced by opinions, annexed to the briefs, of legal 
experts. Technically, the opinions would form only parts of the argument. 
Not even affidavits are necessary. This procedure would save much time and 
much money; it is convenient, and it offers much less opportunity for con- 
fusion. All this is not a fancy invention of the present writer; it reflects the 
general practice of civil law countries whose courts have been much more 
concerned with foreign law than those of the United States (this may change 
in the future); incidentally, such expert opinions also occur quite frequently 
in special fields of domestic law, e.g., in patent or banking matters. 

Under common law the difficulty of the procedure suggested lies in the 
fact that a party for one reason or another may insist on oral testimony. 
It is here that the court’s power of taking judicial notice may prove helpful. 

(E) This power does not mean, of course, a ‘“‘charter to every judge to apply 
whatever law he likes and can find.” Nor does it do away with the practice 
according to which the parties have to plead the foreign law. But it offers the 
judges valuable resources for simplifying and improving the procedure. The 
allegations by the parties on the foreign law, supported or not by expert 
opinions, may be taken by him, as they are taken by civil law judges, as a 
basis for “judicial notice” of the foreign law. This would then discard oral 
testimony. 

Moreover, under the new rule extending judicial notice, the judge himself 
may ask an expert of his own choice for a written opinion.* This would ob- 


25 Principles 37. 

26 Principles 92. 

37 In the article cited supra n. 1, at 1035 et seq. 

28 Professor McCormick of the University of Texas, who in the article cited supra n. 1, 
had expressed agreement with my general approach in this matter, has kindly drawn my 
attention to the above point. 
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viously improve the chances for getting an objective report (and, for psychologi- 
cal reasons, perhaps reduce the fee). With the consent of the parties, the judge 
may so proceed even in the absence of the judicial notice rule; where the rule 
prevails, he does not need consent.”® 

In simple cases, the judge may also aid a party by taking a look at an 
English translation of the foreign code; particularly, surrogates might be 
sometimes confronted with situations warranting such aid. In Germany, a 
special institution has long been serving the courts in the finding of foreign 
law.*° Today this might be a worthy task for the United Nations.*! 

And it should not be overlooked, that under sec. 43(a) of the Federal Rules 
of Civil Procedure, federal courts may avail themselves of state law on evidence 
(in our case, of sec. 344-a of the Civil Practice Act) where this would amount 
to the ‘“‘most convenient method.” 

In conclusion, the writer may be permitted to re-emphasize how much in 
the matter before us progress is hampered by the reluctance of the courts 
to rely on their own judgment in the interpretation of a foreign statutory 
provision. The danger of an interpretative error exists also with regard to 
domestic law. It may be somewhat greater in the examination of foreign 
law, though a conscientious judge will be able to avoid real injustice. What- 
ever the risk, it must be appraised in the light of the perils of irresolution. 
Here, too, the Usatorre case is a warning example. 

A, NUSSBAUM* 


29 For disbursing the fee, the court may require advances from the parties; if this is not 
feasible, the court (hence eventually the losing party), may be charged with the fee as part of 
the court’s business. Appropriate legislative regulation on this would seem highly desirable. 

30 The Kaiser-Wilhelm (now Max Planck) Institut fiir Auslindisches und Internationales 
Privatrecht. Cf. the Report by Prof. Rabel in 25 Jahre Kaiser-Wilhelm-Gesellschaft, vol. 3, 
Die Geisteswissenschaften (1937) 122 ff. Similar institutions have recently been established in 
France, Delaume, supra n. 24, at n. 376. And see below the “Note on Translations of Foreign 
Civil and Commercial Codes” by Dr. Charles Szladits, immediately following. 

31 For this suggestion I am indebted to Professor Jack B. Weinstein, Columbia Law School. 

* Research Professor of Public Law (retired) Columbia University. 


NOTE ON TRANSLATIONS OF FOREIGN CIVIL AND 
COMMERCIAL CODES 


The proposal advanced above by Professor Nussbaum! that the court 
should examine English translations of foreign codes is frequently countered 
by pointing out the dearth of such translations. This argument, however, 
is only justified to a limited extent, because translations of the civil and com- 
mercial codes of foreign countries are more numerous than is generally sup- 


1 Supra at p. 60. 
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posed. Consequently, a brief discussion of the available translations of these 
codes may be useful. 

It seems unnecessary to give a list of these translations here, as that has 
been done elsewhere.2 However, some explanatory remarks may be made 
with regard to a selected number of these translations, which we have grouped 
according to countries. 

France. There are several translations of the French Civil Code, the latest 
and the most up-to-date being that by Henry Cachard, revised in 1930.3 The 
text of this edition may be relied on with regard to most of the provisions 
in the Code, although certain modifications have occurred since its publica- 
tion.! 

The French Code of Commerce has also been translated in various editions. 
The best and most recent translations are those in Goirand’s Treatise on 
French commercial law® and the bilingual edition forming volume 21 of the 
series, The Commercial Laws of the World.® These translations must, however, 
be used with some caution in view of the numerous changes since their publica- 
tion.’ 

Germany. The German Civil Code is available in two translations, one by 
Chung Hui Wang,* the other by Walter Loewy.® Both translations are good, 


2 McLaury, “Bibliography of Civil and Commercial Codes,” 44 Law Lib. J. (1951) 83-93. 

3’ The French Civil Code, revised edition by Henry Cachard, Paris, 1930. Pp. xi, 681. 

4 The principal modifications to be borne in mind are as follows: The ordonnance of October 
19, 1945, has superseded the provisions on nationality; chapter VI of title V of book I of the 
Code, on the rights and duties of husband and wife, was superseded by the law of September 
22, 1942, which was put in effect by the ordonnance of October 9, 1945; several other articles 
of the Code have been modified; thus arts. 1244, 1388, 1411-1417 (community property), 
1422, 1426, 1427, 1439, 1449, 1536-1538 (on separation of property), 1551, 1555-1558, 1575- 
1576, 1675, 1714, 1743-1744, 1748-1749. 

5 Goirand, Leopold: A treatise upon French Commercial Law. London, 1898. Pp. 559-844. 

6 The Commercial Laws of the World. Ed. by Sir T. E. Scrutton and W. Bowstead. Boston 
and London, 1911-14. 24 vols. The volumes of this series contain for each country the com- 
mercial code or its equivalent laws where no code exists, and other laws relating to com- 
mercial! matters, e.g., warehouses, bills of exchange, bankruptcy, maritime law. All these are in 
the original language and in English translation. The texts are usually preceded by a sum- 
mary introduction to the court system and procedure of the respective country. 

7 The most important changes were made in the law of corporations (companies), especially 
by the Law of October 30, 1935, for the protection of shareholders, and by the Law of Novem- 
ber 16, 1940, concerning the administration of companies. The limited liability company 
(société & responsabilité limitée) was introduced by the Law of March 7, 1925. Title VIII of 
book I, which deals with bills of exchange, was entirely replaced by the Law of October 30, 
1935, as a consequence of the Geneva Convention on bills of exchange. Book II, on maritime 
law, also is changed considerably as a result of the maritime labor code and of the Brussels 
conventions. Book III, on bankruptcy, has had relatively few changes, chiefly modifications 
of articles brought about by the Law of August 8, 1935. Book IV, on commercial jurisdictions, 
has also been modified in places. The most important change is in article 631, providing for the 
submission to arbitration of future disputes in commercial matters. 

8 The German Civil Code. Translated and annotated by Chung Hui Wang. London, 1907. 
Pp. 631. 

% The Civil Code of the German Empire, as enacted on August 18, 1896 with the intro- 
ductory statute enacted on the same date. Tr. by Walter Loewy. Boston, 1909. Pp. 689. 
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although neither is easy to read; in view of the existing terminological dif- 
ficulties, and the translators’ endeavor for precision, this was unavoidable. 
There have been few changes in the German Civil Code, and those made have 
affected complete parts and not individual articles as in the French codes.'° 
The German Commercial Code is available in three serviceable translations, 
viz., by Schuster," by Platt,’ and in volume 24 of the Commercial Laws of 
the World.* There have been some important changes in the Commercial 
Code, especially as a result of the new act on company law which replaced 
the relevant parts of the code“ and of the redrafting of the provisions relating 
to commercial agents.'® Apart from these major changes, there have been 
few modifications of the text, the only important one being the provision 
concerning the registration of branch establishments of business undertak- 
ings.!® 

Switzerland. There are two good translations of the Swiss Civil Code, one by 
Schick” and a later one by Ivy Williams,'* which in view of the slight changes 
which have occurred can be relied upon for most cases.'® With regard to com- 
mercial law, however, the available translations are incomplete. Switzerland 
does not possess a commercial code, but the commercial law is consolidated 
with the private law of obligations in the Swiss Federal Code of Obligations, 
in which differences between private and commercial transactions have been 
reduced to a minimum. There exists a translation of the Swiss Federal Code 
of Obligations published in the year 1928,°° which at that time included only 
the first two parts of the present code; the other three parts which contain 
the bulk of commercial law were added to the code in 1936.4 


© A decree on heritable building rights of January 15, 1919 (RGBI 72,122) replaced par- 
agraphs 1011-1017; the Marriage Law of February 20, 1946, replaced paragraphs 1303-1352, 
1564-1587, on the formation, validity, and dissolution of marriage, and paragraphs 1699-1704, 
on children born of void marriages; the Law of July 31, 1938 (RGBI.I, 973) replaced par- 
agraphs 2229-2264, on the making and revoking of wills, and paragraphs 2272-2277, 2300, on 
testamentary contracts. 

1 Schuster, A. F.: The German Commercial Code. London, 1911. Pp. 280. 

22 Platt, B. A.: The Commercial Code of the German Empire. London, 1900. Pp. 370. 

13 The Commercial Laws of the World. Vols. 24, 25. Germany. Tr. by P. A. Ashworth, Th. 
Hynes, S. Armstrong, B. Lloyd, H. Samuel. Boston and London, 1911-14. 

4 The A ktiengesetz of January 30, 1937, which replaced and abolished parts III and IV of 
book II in the Code (paragraphs 178-334). 

16 The Law of August 6, 1953 (B.G.Bl 45,771) replaced part VII of book I (paragraphs 
84-92). 

16 Par. 13 was replaced by paragraphs 13-13c by the Law of October 8, 1937. 

17 The Swiss Civil Code of December 10, 1907. Tr. by R. P. Shick, annot. by C. Wetherill, 
corr. and rev. by Eugen Huber and others. Boston, 1915. Pp. 262. 

18 The Swiss Civil Code, English version by Ivy Williams. Oxford, 1925. Pp. 287. 

19 Only articles 619-621, 625, and 916-918 have been modified. 

2° The Swiss Federal Code of Obligations, indicating alterations made in connection with 
the adoption of this law in Turkey. Tr. by G. Wettstein and others. Ziirich, 1928. Pp. 400. 

21 This Code originally contained a first part on general provisions and a second part on the 
different kinds of contracts (arts. 1-551). Since July 1, 1937, three more parts have been 
added: part three on commercial companies and co-operative societies (arts. 552-926); part 
four on the commercial register, firms, and commercial accounting (arts. 927-964); and part 
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Italy. There exists a good translation of the new Civil Code of 1942; it is 
regrettable that this is not freely available, as it would be of great service 
to have it published for general use.” 

Spain. The Spanish Civil Code is available in several editions, the latest 
by F. C. Fisher with Philippine notes and references.” The Commercial Code 
can be found in volume 32 of the Commercial Laws of the World, though recent 
modifications must be kept in mind.”® 

Other countries of Western Europe. There are no translations of the civil 
codes of Austria, Belgium, the Netherlands, Portugal, or of the corresponding 
laws of Denmark, Norway, and Sweden, and of the commercial codes of Austria 
and Portugal. There are translations of the Belgian Commercial Code in Todd, 
A Treatise on Belgian Law,** of the Commercial Code of the Netherlands,” 
and of the commercial laws of Denmark, Norway, and Sweden in the series 
Commercial Laws of the World.* 

Latin America. There are translations of the civil codes of Argentina,” 
Brazil,®° Cuba,*! Mexico, Panama, Peru,* but none of ‘the other Latin- 





five on commercial paper (arts. 965-1182). Of the provisions in the first two parts, which are 
included in the translation, title 20 in part II on sureties (arts. 492-512) has been redrafted 
and was replaced by order of the Federal Law of December 10, 1941. 

2 Italian Civil Code. Washington, 1944. U. S. Army Service Forces Manual M353-3A-F. 
Civil Affairs. The Civil Code contains both civil and commercial law. 

23 The Civil Code of Spain with Philippine notes and references, ed. by F. C. Fischer, 
Manila, 1947. Pp. 879. 

%4 See note 6 supra. Vol. 32. Span. tr. by W. A. Bewes. 

25 The recent law on companies (corporations) of July 17, 1951, abrogated the relevant 
sections of the Code and replaced them by the new law. 

26 Todd, Ernest: A treatise on Belgian law, containing a complete translation of the entire 
Code of Commerce and Code of Procedure, extracts from the Civil Code, etc. London, 1905, 
Pp. 580. 

27 In Hoorn, W. T. E. van: Corporation Finance in Holland. The Hague, 1916. Pp. 161-300, 
and an older translation: Commercial Code of the Netherlands. Ed. by the Dept. of Foreign 
Affairs at the Hague. Rotterdam, 1880. Pp. 242. 

28 See note 6 supra. Vol. 20. Denmark, at pp. 74 ff., tr. by J. Dorum; vol. 19, Norway tr. 
by J. Dorum; and Sweden at pp. 108 ff. by J. Dorum. Denmark, Norway, and Sweden do not 
possess commercial codes; their commercial law is contained in a number of special laws on 
commerce, on sales, etc. The above volumes contain translations of the most important of 
these laws. 

29 The Argentine Civil Code (effective January 1, 1871) together with the constitution and 
law of registry. Tr. by F. L. Joannini. Boston, 1917. Pp. 732. 

30 The Civil Code of Brazil. Tr. by Joseph Wheless. St. Louis, 1920. Pp. 438. 

31 Translation of the Civil Code in force in Cuba, Porto Rico and the Philippines. Division 
of customs and insular affairs, War Department, Washington, 1899. Pp. 322. 

3 The Civil Code of the Federal District and Territories of Mexico. Tr. by Otto Schoenrich. 
New York, 1950. Pp. 627; also Wheless, Joseph: Compendium of the Law of Mexico. 2 ed. rev. 
and rewritten throughout, St. Louis, 1928. Pp. 1097. All earlier editions are out of date as the 
Civil Code of 1884 was replaced by a new Civil Code in 1928. 

33 The Civil Code of the Republic of Panama. Tr. under the direction of Ch. E. Magoon by 
F. L. Joannini. Washington, 1905, Pp. 683. 

% Civil Code of Peru. Tr. by F. J. Joannini. St. Louis, 1920. This Code was replaced on 
August 30, 1936, by a new civil code, and is out of date. 
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American countries. The situation regarding the commercial codes is more 
favorable, thanks to the Commercial Laws of the World series, which contains 
translations of the commercial codes of Argentina (vol. 1), Bolivia (vol. 5), 
Brazil (vol. 4), Chile (vol. 6), Colombia (vol. 2), Cuba (vol. 9), Dominican 
Republic (vol. 10), Ecuador (vol. 3), Guatemala (vol. 9), Mexico (vol. 9), 
Nicaragua (vol. 10), Peru (vol. 5), Uruguay (vol. 1), and Venezuela (vol. 3). 
There are further comprehensive translations of the Commercial Code of 
Argentina by Messrs. Marval, Huntington and Marval,** of the Codes of Mexico 
by J. P. Taylor,** and of Venezuela.*” These translations are mostly up-to-date 
with regard to the general provisions of the law of commercial transactions, 
which have remained unchanged to a large extent, though there may have 
been minor amendments. These translations must, however, be used carefully 
in matters concerning corporations, because in this field there have been 
important reforms.** 

This brief survey indicates that, in spite of important gaps, much of the 
codified civil law can be read in English. Two important problems must, 
however, be mentioned: one is the risk that some of the provisions may have 
been modified since the publication of the translation; the other is the general 
question of communication or of interpretation, namely, how a lawyer entirely 
and exclusively educated in the common law system is to understand the 
translation of a civil law code. The solution of the first problem is relatively 
easy, since a party who pleads foreign law should show or stipulate with the 
other party the validity of the relevant provision; thus, serious errors may 
be avoided. The second problem is more difficult. Every legal term carries 
a variety of secondary associations conjured up from the lawyer’s accumulated 
knowledge of law, giving the term a different coloring than it has in the foreign 
legal system. It is submitted, therefore, that translations of foreign law should 
be relied upon only for relatively easy questions, e.g., the order of heirs in 
intestate inheritance. These cases are far from being unimportant, because 
usually these are the cases in which high costs ought to be avoided. Even 





36 Laws of Argentina in English with regulations and recent amendments. ..comp. and 
tr. by Marval, Huntington and Marval. Buenos Ayres, 1933. Pp. 1244. 

36 The Commercial Code of the United States of Mexico. Tr. by J. P. Taylor. 3 ed. Mexico, 
1908. Pp. 274. 

37 Venezuelan Commercial Code (Cédigo de comercio de Venezuela) correlatively pre- 
sented in Spanish and English as published in the Official Gazette, extra edition no. 148. 
September 19, 1945. English transl. by Bernardo Flores (Caracas). 

38 To note the most important changes: Brazil, the articles of the Code on corporations 
(companies) were replaced by the Company Law of September 26, 1940 (translation: Complete 
text of the Brazilian company law of 1940. Tr. by the Brit. Chamber of Commerce in Brazil, 
Rio de Janeiro, 1949. Pp. 42); Bolivia, the Laws of 1921, of 1938 (state supervision), of 1941 
(limited liability companies), and of 1942; Chile, decree law of November 30, 1946; Colombia, 
Law No. 58 of 1931 (state supervision); in Mexico, the General Law of Mercantile Companies 
of July 28, 1934, abolished title II of book Two of the Commercial Code, 1889. There exists a 
translation of this law, not seen by the writer, but indicated by Phanor J. Eder in his Com- 
parative Survey of Anglo-American and Latin-American Law; General Law of Mercantile 
Companies. Mexico, 1934 (no pages given). 
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for more difficult questions, however, resort to translations may enable the 
judge to consider the proof of foreign law with a more critical knowledge 
than if he has to rely completely on what is presented to him by experts. 
In view of these considerations, the importance of translations of foreign codes 
should not be underestimated. 

CHARLES SZLADITS* 


* Associate in Comparative Law, Parker School of Foreign and Comparative Law, Colum- 
bia University. 


DELEGATION OF LEGISLATIVE POWER IN INDIA 
I 


The problem of delegation of legislative power appeared in India under 
British rule at a time when the controversy over the problem in the West 
was in full swing. Wherever the principle of separation of powers was incorporated 
in a constitution in a rigid way, the conflict tended to become acute. This was 
the case in the United States. Whenever a country had a more flexible constitu- 
tion, the conflict could be solved without the painful process of sacrificing 
major constitutional devices. This was the case in Great Britain. In inde- 
pendent India, the conflict in settling the problem of delegation of legislative 
power was not only one between the practical requirements of government 
and constitutional theory in general, but prima facie also a conflict between 
the English and American types of solution. The Constitution of India com- 
prises nearly four hundred articles, and it would not have been surprising 
had the constitution makers included some solution.! But many of these pro- 
visions were incorporated in the Constitution because politicians in the Con- 
stituent Assembly tended to multiply legal formulations; they were often of 
minor importance if compared with some of the greater constitutional issues 
which were by-passed by the Assembly and thus left to future conventions 
or to judicial interpretation. One of these issues, presented in three enact- 
ments, was delegation of legislative power, on which the Supreme Court was, in 
1950, approached by the President to give advice.” This reference was occasioned 
by the decision in Jatindra Nath Gupta v. the Province of Bihar, by which 
the Bihar Maintenance of Public Order Act of 1947 had been considered by 
the former Federal Court of India, and Section 3 of the Act had been held 
ultra vires the Provincial Legislature of Bihar because of delegation of legislative 
power to an extraneous authority.’ This judgment was followed in a number 


1 See for instance the French Constitution of 1946 (art. 13), which states that the National 
Assembly cannot delegate legislative power. 

21951 SCJ 527-729. 

31949 FLJ 225. 
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of cases and cast doubt on the legality of the three statutory enactments 
involved in the Advisory Opinion of the Supreme Court,‘ and on delegation 
of legislative power as such. 

The first of these enactments dates from 1912, at a time when the legislative 
power in India was vested in the Governor General in Council on the basis 
of the Indian Councils Act, 1861 (S.22). The nature and extent of legislative 
power and the possibility of its delegation at this period was considered by 
the Privy Council in the case of Queen v. Burah.> The Act under consideration 
in this case (Act XXII of 1869 of the Council of the Governor-General) au- 
thorized one of the Provincial Executives to extend laws in force in one area 
to another extraneous area. The Privy Council held that the Council of the 
Governor-General was a supreme legislature with plenary powers and entitled 
to transfer certain powers to the Provincial Executive. Laws passed by the 
subordinate executive authority on the basis of such transfer of power were 
held to be valid. It is, however, characteristic that delegated legislation was 
carefully termed conditional legislation by the Privy Council. The Privy 
Council considered a similar state of affairs in two Canadian cases, in Russel 
v. the Queen® and in Hodge v. the Queen,’ in which powers transferred from 
a legislature to the subordinate authority were also called powers of conditional 
or of ancillary legislation. The same reluctance to call delegation of legislative 
power by name may be found in a number of other cases whether Indian, 
Canadian, or Australian.* Thus at the time of passing the New Delhi Act of 
1912 it was obvious that the Privy Council, the highest judicial authority 
for India, accepted transfer of legislative power to the executive though it was 
not called delegation sensu stricto. 

The second enactment, Section 2 of the Ajmer-Mervara (Extension of 
Laws) Act 1947, dates from a period immediately preceding the present 








41951 SCJ 574. The following are the provisions in question in the three enactments: 


Section 7 of the Delhi Laws Act, 1912: 


“The Provincial Government may, by notification in the official Gazette, extend with such 
restrictions and modifications as it thinks fit, to the Province of Delhi or any part thereof any 
enactment which is in force in any other part of British India at the date of such notification.” 


Section 2 of the Ajmer-Mervara (Extension of laws) Act, 1947: 

“The Central Government may, by notification in the official Gazette, extend to the 
Province of Ajmer-Mervara with such restrictions and modifications as it thinks fit any en- 
actment which is in force in any other Province at the date of such notification.” 


Section 2 of the of the Part C States (Laws) Act 1950: 

“The Central Government may, by notification in the Official Gazette, extend to any Part 
C State (other than Coorg and the Andaman and Nikobar Islands) or to any part of such 
State, with such restrictions and modifications as it thinks fit, any enactment which is in 
force in a Part A State at the date of the notification and provision may be made in any 
enactment so extended for the repeal or amendment of any corresponding law (other than a 
Central Act) which is for the time being applicable to that Part C State.” 


§ (1878) L. R. 5 LA. 178; ILR 4 Cal. 172 (P.C.). 
6 (1882) 7 A.C. 829. 

7 (1883) 9 A.C.:117. 

8 1951 SCJ 567-9. 
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Constitution. India was then governed on the basis of the Government of 
India Act 1935, which (together with the Indian Independence Act 1947) 
laid the foundations for the federal structure of the State. We have seen 
that in this period the Federal Court of India, the predecessor of the present 
Supreme Court, examined the problem of delegation of legislative power to 
an extraneous authority in Jatindra Nath Gupta v. the Province of Bihar and 
held such delegation ultra vires the Bihar provincial legislature.? This was 
a decision of great importance implying the acceptance of a rigid theory of 
separation of powers. In 1950 Parliament enacted the Part C States (Laws) 
Act, which in Section 2 provides again for delegation of legislative power. 
This was an enactment issued on the basis of the present constitution, and, 
as the inter-relationship between legislature and executive called for clarifica- 
tion, the President of India on the basis of article 143 of the Constitution 
asked the Supreme Court to give an Advisory Opinion in the matter. 


II 


The Advisory Opinion is composed of seven separate opinions each given 
by one of the seven participating members of the Court. In giving their opinions, 
the judges were confronted with the recent legacy of the constitution makers 
and the pressure of governmental activity in a vast country calling for in- 
tensified organization. Existing patterns and precedents were carefully weighed 
while the requirements of the peculiar conditions of the new state were not 
ignored. The outcome was an opinion of three judges in favor of the English 
solution as to admissibility of delegation of legislative power as such.'!° Two 
judges, including the late Chief Justice, expressed the view that the problem 
of delegation of legislative power in India is similar to that in the United 
States, mainly because of the existence of a supreme written Constitution 
limiting the powers of the legislature." Two other judges in principle joined 
the three judges but disagreed with them on the limits of delegation.” This 
chef-d’oeuvre of expediency resulted finally in the acceptance of delegation 
of legislative power as such without allowing it in Mr. Justice Cardozo’s words 
to “run riot” but confining it “within banks that keep it from overflowing.’””"* 

The first three judges tackled three fundamental problems: (1) whether a 
legislature which has powers delegated from another legislature can sub- 
delegate; (2) whether delegation is possible in spite of separation of powers; 
and (3) whether it can take place in spite of legislative power vested by the 
people in a legislature as the trustee of such power. The first question, which 
was particularly important for the consideration of the validity of the New 
Delhi Laws Act 1912 (S.7), was answered in the affirmative. Legislatures 


91949 FLJ. 225. 

10 1951 SCJ 558-601, 668-716. 

1951 SCJ 531-558, 601-640. 

21951 SCJ 640-668, 716-729. 

2 Schechter Poultry Corp. v. U. S., 295 U. S. 495, 551 (1934). 
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in India must be considered supreme in all the three periods under considera- 
tion. Though their powers were before independence derived from the British 
Parliament, they were nevertheless supreme in their own sphere, and the 
maxim ‘‘delegatus non potest delegare’’ could therefore not be applied to them. 
Neither was supremacy of Parliament questioned in the postindependence 
period in which India received a written constitution. The second and third 
problem may be merged into one. If its solution is attempted in an English 
way as it was by the three judges, there is obviously no obstacle to delegation 
of legislative power in principle. India has adopted a parliamentary regime 
under which legislature and executive are intimately interconnected and not 
separated as under a presidential regime. In the United States, delegation 
of legislative power had first to be reconciled with the rigid theory of separa- 
tion of powers inherent in the Constitution. Some of the Indian Supreme 
Court judges recalled Prof. Cushman’s well-known syllogism expressing the 
conflict between theory and practice." 

The United States Supreme Court termed the powers delegated administra- 
tive or rather quasi-legislative powers.'® But once a quasi institution is intro- 
duced into the picture it tends to be highly contagious. In the United States, 
Congress is the repository of legislative power and the President the repository 
of executive power. The latter is not responsible to the former as under the 
parliamentary regime. The paradoxical situation arises that if transfer of 
power from one organ of the state to another takes place in spite of separation 
of powers, and moreover if power so transferred and exercised by the executive 
is not legislative power, it must be power that the transferor could neither 
have had nor have transferred. But as no reasoning can change the fact that 
transfer of power takes place, it is impossible to maintain that there is still 
real separation of powers. Thus the theory of quasi-legislative power is bound 
to lead to a theory of quasi separation of powers, according to which no organ 
of the state could be exclusively the repository of one particular power. 

However absurd such a multiplication of quasi institutions may seem, the 
fact remains that quasi separation of powers is not identical with nonsepara- 
tion of powers as adopted in autocratic states. Russian and Chinese constitu- 
tional lawyers speak today about unified state power and about separation 
of functions between the three organs of the state.'® In order to give a more 
general value to their theory they try to interpret separation of powers in 


441951 SCJ 549, 589, 677. See Cushman, The Independent Regulatory Commissions, 429: 


“Major premise: legislative power cannot be constitutionally delegated by Congress. 

“Minor premise: It is essential that certain powers be delegated to administrative officers and 
regulatory commissions. 

“Conclusion: Therefore the powers thus delegated are not legislative powers.” 


U.S. v. Grimaud, 220 U. S. 506 (1911); Humphrey’s Executor v. U. S., 295 U. S. 602 
(1934): See also Bernard Schwartz, American Administrative Law, p. 20. 

16 A. K. Srinivasamurthy, ‘‘Separation of powers in East and West,” Indian Year Book of 
International Affairs, 1952, pp. 197-209. 
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the West as a fictitious doctrine. Attempts at such an interpretation can 
hardly be convincing because of the genuine independence of the judiciary 
in the West, and moreover because legislature and executive, whether under 
a presidential or parliamentary regime are not amalgamated but rather forced 
into closer co-operation, while maintaining a real separate status with separate 
powers. In other words, it is one thing to avail oneself of quasi institutions 
for the purpose of achieving or explaining flexible solutions, and another thing 
to fall into extremism and revert to unified power which the West has discarded 
after the collapse of autocratic monarchies. India has followed the democratic 
path, and her problem as examined by the Supreme Court judges was not 
one of unified power but a problem of maintaining channels for a transfer 
of power from the legislature to the executive in accordance with the require- 
ments of practical government. In channelling this transfer, the Supreme Court 
was not faced with obstacles resulting from a rigid separation of powers but 
could benefit from the flexibility of the parliamentary regime. 

Some of the Advisory Opinions of the Supreme Court judges, whether they 
belonged to the majority group or were dissenting, have contributed a great 
deal to the clarification of the real meaning of delegation of legislative power. 
They have drawn attention to the fact that, in spite of two different regimes 
in the United States and in Great Britain, there has been reluctance to refer 
to delegation of legislative power by its name in both countries. The Privy 
Council, as well as other British courts which were not concerned in any 
way with overcoming the difficulties of a rigid theory of separation of powers, 
tended to explain in the same way as American judges who were faced with 
these difficulties, the transfer of power from the legislature to the executive 
by the concept of conditional, ancillary, or subordinate legislation.” This 
kind of explanation had already been adopted in Hodge v. the Queen,'® in 
re the Initiative and Referendum Act," in re George Edwin Gray,” in the Chemical 
Reference case, the Victorian Stevedoring and General Contracting Company 
Proprietary, Lid. v. Dignan™ and in other cases from all over the Common- 
wealth, quoted by several Judges in their Advisory Opinions. It was applied 
in the same way in a number of American cases such as in Locke’s Appeal,” 
Hampton and Co. v. United States, in Panama Refining Co. v. Ryan, and in 
Schechter v. United States.2* The last two cases were fully discussed by the 
Supreme Court and deserve our careful attention, as they were of exceptiona| 


171951 SCJ 542, 547, 549, 569, 578, 634, 648, 651, 661, 700, 712. 
18 (1883) 9 A.C. 117. 

19 [1919] A.C. 935. 

20 (1918) 57 S.C.R. Canada 150. 

21 [1943] S.C.R. Canada 1. 

2 [1931]. 46 Com. L. R. 73. 

372 Pa. St. 491. (1873). 

276 U. S. 394, 406 (1928). 

25 293 U.S. 388 (1934). 

26 295 U.S. 495 (1934). 




















COMMENTS 


~ 
~~! 


importance in the history of delegation of legislative power in the United 
States. It is in these two cases that the American Supreme Court put a definite 
limit to delegation of legislative power in the United States. The Supreme 
Court took the view that delegation of essential legislative power had taken 
place in the above two cases and that therefore federal legislation under 
consideration was unconstitutional. Where however nonessential legislative 
power was delegated, it was upheld by the Supreme Court, and legislation 
enacted on the basis of such transfer of power was considered conditional or 
ancillary. Here belong inter alia, cases of transfer of power to make administra- 
tive rules and regulations, to determine facts and conditions on which the 
operation of statutes is contingent and transfer of nonlegislative or adminis- 
trative functions. The Indian Supreme Court examined among other cases 
the case of Dorr v. United States." In this case the American Supreme Court 
considered power delegated by Congress to a Presidential Commission to 
legislate for the Philippine Islands and held the power to be valid. The circum- 
stances of the case are to some extent similar to those in the three Indian 
enactments under consideration. 

Judge Faz] Ali, the senior among the three judges, expressed the view 
that there are two checks on delegation of legislative power, first, good sense 
and, second, non-self-effacement.2* This means that no parallel legislature 
can be set up by Parliament and that primary legislation must always be re- 
tained by it. It seems that the three judges applied two tests to the limits 
of delegation of legislative power, a qualitative and a quantitative test. Ac- 
cording to the first, delegation must be limited to conditional, ancillary, or 
subordinate legislation; according to the second, no delegation of any quantity 
of power which would be tantamount to abdication can take place.*® In both 
cases good sense must determine the frontiers at which delegation must stop. 
The three judges followed in principle the English pattern of delegation of 
legislative power, but there is not much deviation from the American solution. 
Whatever is primarily a legislative function would not be delegated by Congress 
to the President or other executive authorities, but otherwise appropriate 
formulae have been found to enable the executive to perform legislative 
functions delegated by Congress, which are of a nonessential or a nonprimary 
character.*° One of the judges states emphatically that he sees no reason 
why the “artificial and almost impracticable classification of governmental 
powers laid down by the American decisions in a haphazard and illogical 
manner, should be magnified into, and epitomized as laying down a sound 
principle of legislation and be adopted” in India.* It is difficult to agree with 
the learned judge if we consider the whole development of delegation of 


7195 U.S. 138. (1904). 
28 1951 SCJ 571. 
29 1951 SCJ 565. 
39 1951 SCJ 678. 
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legislative power in the United States, which resulted in spite of the presi- 
dential regime in more or less the same solution as under English law. Delega- 
tion of legislative power was accepted in both cases but only after overcoming 
considerable obstacles, and whenever it went too far anxiety was felt because 
of the growing power of the executive at the cost of the legislature. In the 
United States, there was, in spite of the separation of powers, a growing 
readiness to delegate legislative power, particularly where authority delegated 
to the President is cognate to the latter’s constitutional powers.” On the other 
hand, it was thought in Great Britain that the easily growing body of secondary 
legislation in the hands of the executive, though unlimited in principle, would 
finally lead to a change of the constitution.* 


Iil 


The question whether in the particular three Indian enactments under 
consideration the limits of transfer of power from the legislative to the executive 
had been transgressed was considered by the judges in the following way: 
the three judges gave a negative answer in respect of the clauses in all three 
enactments referring to “restrictions and modifications” to be made by the 
delegated authority in transplanted laws, as well as in respect of the clause 
in the Part C States (Laws) Act 1950, referring to “repeal or amendment of 
any corresponding law.’ As stated above the judges considered such transfer 
of power as admissible delegation. Judge Fazl Ali recalled inter alia the Henry 
VIII clause in English law which enables a minister by order to modify an 
act of Parliament so far as necessary to bring it into operation.*® As to the 
power of repealing or amending any corresponding law, he considered it a 
concomitant of the power of transplantation and modification of laws. He 
relied in this respect mutatis mutandis on the Church of England Assembly 
(Powers) Act 1919, by which the Church Assembly is empowered to propose 
legislation concerning the Church which may extend to repeal and amend- 
ment of existing acts of Parliament.** One of the two judges who were partly 
dissenting and who accepted the clause concerning restrictions and modifica- 
tions but considered the clause concerning repeal and amendment as in- 
compatible with permissible delegation, relied on the judgment in Sir John 
Gordon Sprigg v. Sigcou, in which the Privy Council held that the power 
of repeal is inconsistent with the principles of delegation.” The entirely dis- 
senting judges were of the opinion that the limits of transfer of power had been 
transgressed in all three enactments. They expressed the view that such 


3 E. S. Corwin, The President (1940) 122, 134. 

3 C.K. Allen, Law and Orders (1950). 

% 1951 SCJ 583, 601, 716. 

35 1951 SCJ 581; see E. Wade and G. Phillips, Constitutional Law (1950) 330. 
36 1951 SCJ 582. 

7 1887 A.C. 238; 1951 SCJ 728. 
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transfer of power amounted to delegation of legislative power sensu stricto, 
which they considered inacceptable in principle.** 

Out of these divergent views, a rather complicated picture emerged. The 
clause referring to restrictions and modifications was saved by a majority 
of five judges (the three judges and the two partly dissenting judges) against 
two, whereas the opinion of the two entirely dissenting judges plus the opinion 
of the two partly dissenting judges in respect of the clause concerning repeal 
and amendment prevailed over the group of three judges. Thus in the words 
of Lord Hewart,*® the Supreme Court of India has located the highwater 
mark for certain types of delegation of legislative power in India and has 
indicated what kind of clauses extending delegation would be ultra vires or 
intra vires. It has also tended to explain delegated legislation by the concept 
of conditional, ancillary, or subordinate legislation. The decision of the Supreme 
Court has since been followed by a number of High Courts which have declared 
delegation of legislative power in principle valid, but subject to definite limita- 
tions. They also have followed the Supreme Court in rejecting clauses of 
repeal and amendment as unconstitutional, while accepting clauses concerning 
restrictions and modifications.*° 

In settling a constitutional issue of primary importance, the Supreme Court 
had, apart from general principles, little guidance from the Constitution. 
Its advisory opinion constitutes an impressive survey of the history of delega- 
tion in Great Britain and other Commonwealth countries, and in the United 
States. To constitutional lawyers in the West, this opinion may reveal the 
possibility of simultaneous application of English and American patterns in 
countries with new constitutions. It shows that by now the previously distant 
lines of development of the parliamentary and presidential regimes began at 
least in certain respects to run parallel, and that Indian lawyers were able to 
rely on the experience of both systems without excessive difficulties in recon- 
ciling some of the differences which tend to fade on the common background 
of democracy. 

C. H. ALEXANDROWICZ-ALEXANDER* 


38 1951 SCJ 558, 640. 

39 King v. Min. of Health, [1927] 2 KB 229, 236. 

40 1952 ILR Patna. 220, 359; 1952 ILR All. 866; 1952 II. M.L.J. 598; 1952 ILR., S.C. 
123. 

* Research Professor, Department of Law, Madras University. 


NEW LEGISLATION 


Bo.iviA: DECREE NATIONALIZING Trin Mines—The Decree nationalizing 
the tin mines theretofore operated by the Patifio, Aramayo, and Hochschild 
interests was promulgated in Bolivia on October 31, 1952. Although no general 
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nationalization was effected, minor concessions being respected, these three 
groups in fact controlled nearly the whole Bolivian tin production. 

The preamble to the Decree recites in detail the reasons for the measure. 
In essence, they are the economic monopoly of the principal source of wealth 
of the country, with a series of political and social repercussions. Any one 
slightly acquainted with the recent history of Bolivia knows that the ex- 
ploitation of these tin mines has been the principal motor of the revolutions 
and counterrevolutions in Bolivia since 1936. 

The Decree is careful to distinguish between the mineral deposits and the 
installations for the extraction thereof. The former constitutionally belong to 
the State (1945 Constitution, art. 108) and the present Government is only 
restoring to the Nation concessions heretofore granted. The expropriation as 
such, therefore, extends only to the installations which are recognized as the 
property of the companies affected. These companies are Patifio Mines & 
Ent. Cons., Bolivian Tin & Tungsten Mines Corp., Cia. Minera Agricola 
Oploca de Bolivia, Cia. Minera Unificada del Cerro de Potosi, Cia. Minera de 
Oruro, Cia. Huanchaca de Bolivia, Empresa Minera Matilde, Empresa Mi- 
nera Bolsa Negra, Minas Pampa Grande, Grupo Minero Venus, Compagnie 
Aramayo de Mines en Bolivia, Mauricio Hochschild S.A.M.I. Despite the 
English or French names of some of these companies, incorporated abroad, 
nearly all their capital belongs to the three families, Patifio, Aramayo, and 
Hochschild. 

Article 1 of the Decree enacts the nationalization of all these mines and 
installations, in the interest of the national welfare. Article 2 provides (a) 
reversion to the property of the State of the mining concessions, (b) expropria- 
tion for the benefit of the State of all the machinery, installations, buildings, 
which may be necessary for the discovery, operation, exploration, working, 
transport and distribution of the mineral products. 

For the valuation of the expropriated properties, there shall be included 
also investments abroad, reserves for social security obligations, and other 
property taken over by the State. Article 3 makes a provisional! valuation of 
all the individual properties, the total being approximately 25 million dollars 
plus £87,657 sterling. The definitive valuation is to be made by the new 
Corporacién Minera de Bolivia, vested with the duty of taking possession and 
operating the nationalized mines; in determining the valuation, it shall take 
into account the amount due to the State from the expropriated companies 
(fundamentally for alleged arrears of taxes and compensation for foreign 
exchange). 

Also as a provisional measure, there shall be delivered to the companies 
orders for payment, maturing December 1, 1953; such orders are completely 
non-negotiable, and the Bolivian State shal! recognize no transfer or attach- 
ment thereof. Upon the termination of negotiations with the former owners, 
these provisional orders for payment are to be exchanged for definitive orders 
of payment, all to bear interest at 3% dating from the entry into possession 
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of the mines. To meet its obligations thereunder, the Government of Bolivia 
shall deposit in the Central Bank 2% of the gross value of the minerals ex- 
ported. Although the Bolivian Constitution (1945) provides that “‘expropria- 
tion is imposed for reason of public utility or when (property) does not fulfill 
a social function, judged conformably to law and after fair indemnification” 
(art. 17), this last requisite has been ignored probably because of the origin 
and revolutionary character of the present Bolivian régime. 

The Decree includes other detailed provisions. One of them provides for the 
intervention, by means of delegates, of the laborers of the nationalized mines 
in their local administration. 


JESUS DE GALINDEZ 


VENEZUELA: NEW ConstiTuTION—Still another constitution was approved 
in Venezuela on April 15, 1953, raising the number of constitutions that have 
governed the country during a century and a half of independence to 23. 
The chief characteristic of the new constitution arises from the situation 
which gave birth to it: a military coup in November, 1948, overturned the 
constitutional government of President Romulo Gallegos, who had been 
elected pursuant to the progressive constitution of 1947; for four years the 
country was governed by a junta composed of three colonels at first and 
later of two colonels and a civilian; at the end of 1952, this junta convoked 
elections for a constitutional convention; the first announcement of the re- 
sults of the election proclaimed the surprising triumph of the opposition; 
the government forthwith established an iron censorship and two days later, 
the election of the government candidates was announced, together with the 
decision of Colonel Pérez Jiménez to assume the presidency of the country 
provisionally in accord with the armed forces. These facts coupled with the 
political realities in Venezuela augur but a brief life for the new constitution. 

In appearance, the 1953 constitution differs little from its predecessors 
This frequently happens in these Hispano-American constitutional changes; 
the change is generally a matter of mere shading in the direction of facilitating 
governmental repression or granting more liberty to the public. In the present 
instance, the difference is to be noted primordially in the preamble to the 
constitution and in the enumeration of the bill of rights; while nearly all the 
individual rights recognized in the progressive constitution of 1947 are in 
essence mentioned (art. 35), the authoritarian reaction of 1953 is notable in 
the suppression of paragraphs and phrases in the former preamble which 
exalted individual liberty, distribution of wealth, and democratic institutions; 
at the same time individual rights are foreshortened in the subsequent de- 
tailed enumeration and their efficacy diminished by the constant vague refer- 
ence to statutes which shall regulate their exercise. Many social security 
rights mentioned in the Constitution of 1947 are eliminated. The suspension 
of such rights by the Government is also facilitated (art. 36). 

Only in theory does Venezuela continue to be a federal republic; the states 
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still elect their own legislative assemblies, but the best evidence of the in- 
effectiveness of its federalism is the constitutional change of the name of the 
country from the United States of Venezuela to that of Republic of Venezuela. 

The 1953 Constitution repeats the 1947 provision pursuant whereto the 
President of the Republic is elected by popular suffrage; earlier constitutions 
provided for election by the Congress. But the transitory provisions discard 
this precept and show the true temper of the present regime; the same consti- 
tutional convention elected under such extraordinary circumstances, which 
adopted the Constitution, assumed the right to elect the next President of the 
Republic (Colonel Pérez Jiménez, naturally), the deputies, senators, members 
of the state legislatures, and other high officials. 

In short, it is a constitution which makes no special contribution to com- 
parative law. It is merely one more swing, towards reaction, of the unstable 
political pendulum in Venezuela. 

JESUS DE GALINDEZ* 


* Lecturer, Columbia University. 


HunGARY: INTERNATIONAL ASPECTS OF THE NEW PENAL CopE—The political 
transformation of Hungary in the mid-twentieth century has resulted in the 
adoption of a series of measures designed to reshape the patterns of formal 
authority in accordance with communist directives. Among the more recent 
legal innovations, the Penal Code of 1950! deserves special attention not only 
because it replaces im toto the General Part of the former Code of 1878? but 
also in view of the light that it throws upon the attitude of a people’s democ- 
racy toward the international aspects of municipal legislation. In view of the 
difficulty in ascertaining the practical application of the provisions of the Code 
of 1950, their interpretation is necessarily based on a textual evaluation.’ 

The purpose of the present comment is to trace the international and foreign 
elements in the new legislation. These center mainly around the application 
of the Hungarian penal law with regard to territory and to nationality of the 
offender and may conveniently be divided into three categories: 

(a) crimes committed by an alien in the territory of the Hungarian State, 

(b) offenses committed by a Hungarian national abroad, and 

(c) crimes committed by an alien in a foreign country. 

While the criminal jurisdiction of municipal law is ordinarily restricted to 


1 The New Code, designated as Law II of 1950, went into effect on January 1, 1951. See 
Art. 1 of Decree-Law No. 39 of 1950. 

2 Law V of 1878. 

3 To the best knowledge of this writer no translations of the full texts of the two Codes 
have been published in the English language. A French translation of the Code of 1878 by 
C. Martinet and P. Dareste was published in Paris in 1885 and is entitled Code pénal hongrots 
des crimes et des délits. Also there is a German translation of the same Code by Ernst Rosen- 
feld, Das Ungarische Strafgesetzbuch tiber Verbrechen und Vergehen, Berlin, 1910. 
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crimes committed within the territorial boundaries of the state,‘ even a general 
glance at the relevant provisions reveals that the spirit of the New Code ex- 
tends beyond the principles of territorial jurisdiction and control over nationals. 
The tendency to claim increasing universality is evidenced by the fact that 
Hungarian law is now applicable not only to all offenses committed in the 
territory of the state and to crimes wherever committed by Hungarian na- 
tionals but—depending on political expediency—also to offenses committed 
by foreigners abroad. 

The provisions of the New Code® concerning offenses committed by aliens 
in the territory of the state are not to be considered a novelty; they correspond 
by and large to the respective provisions of the former Code.® Accordingly, 
the Code of 1950 reiterates the principle of territoriality by declaring that 
Hungarian law is applicable to all crimes committed in the territory of the 
state even if the offender is an alien.’ Thus, for example, the question whether 
an alien committing an offense in Hungarian territory is or is not a juvenile, 
must be determined according to the provisions of Hungarian law. 

In regard to territory subject to Hungarian jurisdiction, the New Code® 
upholds the principle accepted by former municipal legislation® and jurispru- 
dence that Hungarian warships and military airplanes wherever they are lo- 
cated, as well as Hungarian merchant vessels on the high seas! and Hungarian 
civil aircraft en route" must be assimilated to Hungarian territory for the 
purposes of jurisdiction for crime. Since an assimilation to territory is explicitly 
provided for in the law, it must be assumed that the state’s jurisdiction over 
national vessels and aircraft within the enumerated categories includes crimes 
committed in whole or in part upon such ships or aircraft, participation in 
crime, attempts and preparatory acts to commit crime upon such ships and 
aircraft, whenever such acts are punishable under Hungarian law. 


‘ For a comprehensive survey of prewar national legislations concerning penal jurisdiction 
with respect to crime, see Research in International Law, 29 A.J.I.L., Supplement 1935, pp. 
439-651. 

5 Art. 3. 

® Cf. Art 5 (2) of the Code of 1878. 

7 The question whether the culprit is a Hungarian or a foreign national [citizen] must 
be determined on the basis of his nationality at the time of commission of the crime. Thus 
later changes in the nationality of the offender must be disregarded. 

® Art. 3 (2). 

9 Cf. Law XVI of 1879. 

10 It may be noted that the jurisdiction of the state over its seagoing vessels is well-estab- 
lished in international law. As the Permanent Court of International Justice put it in the 
case of the S.S. Lotus: “A corollary of the freedom of the seas is that a ship on the high seas is 
assimilated to the territory of the State the flag of which it flies... .”” See Publ. P.C.1.J., Ser. 
A, Judgment No. 9, p. 25. 

4 With the development of aviation, the jurisdiction of the flag state over its own ships 
has been extended by analogy to include national aircraft. See Research in International Law, 
op. cit., supra note 4, at 510. 
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Further comparison of the two legislations reveals that the principle of 
nationality finds a new and significant illustration in Article 3 of the Code of 
1950 which extends the sphere of Hungarian penal jurisdiction to nationals 
for all offenses committed abroad. Under the Code of 1878'*—apart from cer- 
tain specified exceptions'*—no prosecution could be instituted for crimes com- 
mitted by nationals abroad, if the act, under the Hungarian law or the law of 
the place where it was committed, had not been punishable or had ceased to 
be punishable or if it had been pardoned by the competent foreign authority. 
The New Code makes no such allowances but prescribes unconditional appli- 
cation of Hungarian law irrespective of foreign considerations. Moreover, the 
Code of 1950—unlike that of 1878'*—permits the judge no choice between the 
Hungarian and the foreign law with a view to applying the one which is more 
lenient. 

The contrast between the provisions of the two Codes is even more pro- 
nounced in case of offenses committed by aliens in foreign countries. Under the 
former Code, the rule that no prosecution could be instituted for crimes com- 
mitted abroad applied under the conditions mentioned in the previous para- 
graph to Hungarian and foreign nationals alike.!* With respect to the latter, 
it was further provided that Hungarian law could be invoked only if extradition 
had not been authorized by international treaty or practice in force and if the 
Minister of Justice had given instruction for prosecution.’* Finally, it may be 
pointed out that under the old Code the rule of applying the more lenient law 
in case of a difference between the Hungarian and foreign legislation also 
benefited the alien offender.” As intimated earlier, the corresponding provisions 
of the New Code reveal a tendency to claim increasing universality for the 
application of Hungarian criminal laws, viz., an offender is tried and punished 
by a Hungarian court without regard to his nationality or the country in which 
the crime has been committed. Two types of cases may be distinguished in 
which the exclusive application of the Hungarian law is prescribed in connec- 
tion with crimes committed by aliens abroad. 

In the first place, Hungarian law is applicable to an alien for an offense com- 
mitted abroad, if the act which constitutes the crime is also an offense by the 
law of the place where it was committed.'* It should be noted, however, that 
in such cases the judicial evaluation would seem to be limited to an examina- 
tion of the question whether the act constitutes an offense under both laws. 
Thus, the fact that the offense had ceased to be punishable under the law of 
the place where it was committed, (e.g., because of lapse of time) even before 


2 Art. 11. 

13 The exceptions were listed in Art. 7 of the Code of 1878 and in a series of subsequent 
enactments. 

14 Art. 12 of the Code of 1878. For exceptions see note 13 above. 

15 Art. 11 of the Code of 1878. For exceptions see note 13 above. 

% Art. 9. 


7 Art. 12. For exceptions see note 13 above. 
'8 Art. 4 (a) of the Code of 1950. 
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the institution of the Hungarian prosecution, does not preclude the application 
of Hungarian law. 

In the second place, regardless whether the act in question constitutes a 
crime under the law of the place where it was committed, the Hungarian law 
shall apply to an alien for an act committed abroad if the act violates “a fun- 
damental interest relating to the democratic political and economic order of 
the Hungarian People’s Republic.’ 

Since the Code of 1950 considers the prosecution of aliens for offenses com- 
mitted abroad to be primarily a political question, it provides that charges 
against aliens in the two indicated cases may only be brought with the consent 
of the Minister of Justice.?° 

While the principle of universality has found its way into many criminal 
codes which base their system on the civil law, one cannot refrain from pointing 
out that the New Hungarian Penal Code fails to live up to internationally 
accepted standards in regard to ordinary crimes committed by aliens abroad. 
This appears to be the case in the first category of crimes mentioned above 
where the “fundamental interest” of the state is not affected and where juris- 
diction based on the principle of nationality has been subordinated to that 
founded on the principle of universality. Thus, there appears no provision which 
would require, for example, that an offer of surrender for prosecution be made 
to the state of which the alien is a national or that prosecution be not barred 
by lapse of time under the law of such a state or that the penalty be no more 
severe than is provided for the same crime by the law of such state.”! 

The provisions of the New Code concerning imputation of a punishment 
undergone abroad for the same offense mark another departure from previous 
legislative practices. Whereas under the Code of 1878 in certain exceptional 
cases* it was left to the discretion of the courts to determine the degree in 
which the punishment undergone abroad should be accounted as part of the 
punishment to be served, the language of the Code of 1950% makes no excep- 
tion to the well-established rule that a punishment already served abroad must 
be deducted in full from the punishment to be inflicted if a conviction in respect 
to the same offense is imposed by a Hungarian court. It should be noted, how- 
ever, that the new law’—unlike the old one**—only allows imputation if a 
“final” sentence has been rendered by the foreign court. In other words, a 
punishment served abroad on the basis of a sentence which was not “final,’’ 
may not be taken into account.”* Furthermore, since the law speaks of a pun- 


19 Art. 4 (b). 

20 Tbid. 

21 Cf. Research in International Law, op. cit., supra note 4, at 573 ef seq. 

3 Art. 7. 

9 Art. 5. 

4 Tbid. 

26 Cf. Arts. 7 and 13. 

26 Tt would appear that only within the framework of the rules governing preliminary deten- 
tion could the courts give some credit for such punishments. Cf. Art. 54 of the Code of 1950. 
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ishment “served” abroad, it must be assumed that fines imposed and actually 
recovered by a foreign court can not be taken into consideration by the domes- 
tic courts. Nor would it seem possible to impute a punishment undergone abroad 
for the same offense if the death penalty is imposed. Thus the fact that the 
offender has already served his punishment abroad does not appear to bar the 
infliction of such penalty by a Hungarian court. 

Turning to offenses prosecuted only upon motion of the person injured, the 
new legislation” essentially follows the provisions of the Code of 1878.8 Accord- 
ingly, if a motion or a special authorization of the person injured is required 
for prosecution under the Hungarian or the foreign law, no penal proceedings 
may be instituted unless such a motion or authorization has been made. The 
onlv difference between the two Codes seems to lie in the additional provision 
of the Code of 1950 that the motion of the person injured is not required if the 
offense ‘‘violates a fundamental interest relating to the political or economic 
order of the Hungarian People’s Republic.”*® As to the legal validity of the 
motion, the Hungarian jurisprudence has consistently considered the law of 
the place where the act was committed to be decisive. 

Similarly, there is but little divergence in the two legislations in regard to 
questions of exterritoriality. Whereas the Code of 1878°° contented itself with 
a general reference to the rules of international law, Article 7 of the New Code 
is somewhat more specific in providing that the criminal responsibility of per- 
sons enjoying exterritoriality or personal immunity must be determined on the 
basis of international treaty or agreement, or in the absence thereof, in accord- 
ance with international practice. Since Law XVIII of 1937 concerning exterri- 
toriality and immunity has not been repealed by the new legislation, it may 
be assumed that the determination of the existence and scope of exterritoriality 
or immunity in a particular case is still decided by the competent Minister 
(usually the Minister of Justice) in agreement with the Minister for Foreign 
Affairs and that the decision thus taken is binding on the courts and other 
authorities.”! 

Perhaps the most significant innovation of international relevance in the 
New Code is embodied in the provisions governing extradition. Whereas under 
the prewar legislation® Hungarian nationals could never be extradited, Article 
8 of the New Code specifically authorizes the extradition of nationals in pur- 
suance of international treaty or agreement.* The same article also authorizes 


77 Art. 6. 

% Art. 16. 

* Art. 6. 

30 Art. 5 (4). 

3. Cf. Art. 3 of the Law XVIII of 1937. 

# Art. 17 of the Code of 1878. The Second World War and its aftermath brought about 
the first departure from this rule. Cf. Ordinance No. 1770 of 1945 issued by the Prime Minister. 

% It may be of interest to note that special agreements between some of the people’s 
democracies, e.g. between Hungary and Rumania, provide for the surrender of a national of 
one of the contracting parties to the other contracting party in case of offenses against peace 
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the surrender of aliens on the basis of international treaty, or in the absence 
thereof, in case of reciprocity. As respects reciprocity, the opinion of the Minis- 
ter of Justice is binding on the courts.* 

These provisions are subject to an important limitation. Surrender of a 
person must be declined if the act on account of which extradition is sought 
is not considered an offense under the Hungarian law or under the law of the 
requesting State or “if the surrender of a person is demanded who is being 
persecuted for his democratic attitude or for his efforts exerted in the interest 
of the liberation of peoples.’’** The quoted part of this clause is interesting 
as an example of how a people’s democracy extends its protection to persons 
whose activities are dedicated to the cause of world-revolutionary communism.** 

In conclusion, it should be emphasized that despite the numerous similarities 
exhibited by the two Codes, the new law is a distinct piece of legislation de- 
signed to remove wherever possible the remnants of the former legal structure. 
And it may also be well to keep in mind that in communist countries judicial 
and administrative practices do not necessarily follow the pathways prescribed 
by authoritative doctrines and that, in the final analysis, it is not so much the 
law but rather its interpretation which determines its application. 

STEPHEN GOROVE* 





or humanity whenever interest demands that the offender be punished at the place where the 
crime was committed. Cf. Art. 3 of the Hungarian Decree-Law No. 14 of 1949. 

% Art. 8 (2) of the Code of 1950. 

35 Jd. Art. 8 (3). 

36 While nonextradition for political offenses is generally accepted in the practice of states 
as manifested in their treaties, the criteria used in the quoted provision are, indeed, revealing. 
Cf. Research in International Law, op. cit., supra note 4, at 107 et seg. 

* Research Associate, Department of Foreign Area Studies, Yale University and The 
Graduate School of Georgetown University. 


DECISIONS 





FOREIGN CONFISCATION AND PuBLic Poticy—In view of the increasing number 
of confiscations of private property employed as a means of nationalization in 
Communist dominated nations, nations which observe the principle of the 
sanctity of private property are compelled to deal with their effects. 

In this connection, there is of interest a recent decision of the Superior Court 
of the Canton of Zurich, Switzerland, which affirmed a decision of the District 
Court of Zurich, the court of first instance. (49 Schweizerische Juristen-Zeitung, 
[1953, No. 18] 281 et seg.) In this case, the principle was upheld that confisca- 
tory measures of another government, though recognized, must be repudiated 
as contrary to the public policy (ordre public) of Switzerland. The underlying 
facts were the following: 

Plaintiff, a Hungarian citizen by birth, had been an employee of a Hungarian 
bank for 31 years, finally as an assistant manager, and was pensioned as of 
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June 30, 1947, with a retirement pay of 1036 forints per month. On the basis 
of the adduced proofs, both courts found that, as a matter of fact, plaintiff lost 
his Hungarian citizenship before January 20, 1945, by acquiring Italian citizen- 
ship. This date is of importance, because an agreement was concluded between 
Hungary and Switzerland in July, 1950, pursuant to which Hungarian citizens 
or former Hungarian citizens who lost their Hungarian citizenship after 
January 20, 1945, were prevented from asserting rights in Swiss courts against 
Hungarian institutions or against the Hungarian Government—this, in con- 
sideration of a lump sum paid by Hungary to the Swiss Government for the 
full satisfaction of claims of Hungarians or former Hungarians who went 
abroad and sought redress in Swiss courts. 

In 1949, plaintiff, at that time an Italian citizen, left Hungary, went to 
Venice, and became domiciled there. Pursuant to a decree of the Hungarian 
Government of October 22, 1948, No. 10,610, no pension could be paid to a 
person who left Hungary and remained absent for more than three months. 
By reason of the said decree, plaintiff’s pension was terminated. 

Plaintiff, suing as aforesaid, in the Zurich court to recover several months’ 
unpaid pension, attached defendant’s property located in Switzerland. The 
District Court in Zurich directed recovery in favor of the plaintiff for the 
amount sued for. Upon defendant’s appeal, the appellate court, the Superior 
Court of the Canton of Zurich, affirmed the decision of the lower court. 

With respect to the question of public policy, the court stated (in English 
translation): 


“The lower Court supported the claim on the ground that, although the legal relationship 
of the parties is subject to Hungarian law, the decree of the Hungarian Government, No. 
10,610 of October 22, 1948, pursuant to §19 of which no pension shall as a matter of principle 
be paid when the person entitled thereto has been living abroad for more than three months 
(which applies to plaintiff who had been living in Venice since 1949), should not be enforced 
by a Swiss judge, because it results in a spoliative attack on vested rights, and for that reason 
is contrary to Swiss ordre public. This opinion, which is in accord with well-settled Swiss juris- 
prudence, must be followed.” 


Thus, the higher court held, as the lower court did, that foreign measures, 
even if enacted by law, cannot be recognized by Swiss courts if vested rights 
are violated thereby. The thesis that foreign confiscatory legislation has no 
extraterritorial effect is thus upheld. 

Similarly, another Swiss decision of the District Court in Horgen (49 Schwei- 
zerische Juristen-Zeitung [1953, No. 22] 343 ef seg.) refused application of the 
Czechoslovakian nationalization legislation to assets located in Switzerland, 
because of its confiscatory character. The agreement between Czechoslovakia 
and Switzerland of December 12, 1949 regarding compensation of Swiss inter- 
ests did not change the public policy viewpoint of non-recognition of foreign 
confiscatory legislation. 

In this connection, a decision of the Austrian Supreme Court, the highest 
court of Austria, may be regarded in point. This decision, Hans Hoffmann v 
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Jiri Dralle, dated May 10, 1950 (1 Ob 167/49 and 1 Ob 171/50; 1950 Journal 
du Droit International (Clunet) 748 (also in English translation)) has become 
widely known as the “Dralle decision.” The facts were as follows: 

The firm Georg Dralle operated a perfumery and soap factory in Hamburg. 
In 1910, a branch of the firm was formed in Bodenbach, which became a part 
of the Republic of Czechoslovakia. Hans Hoffmann and his father, respectively, 
were for many years the agents of Dralle in Austria. In 1945 the Czechoslovak 
Government confiscated the Bodenbach establishment and nationalized it. 
Certain trademarks were used for many years for its products. These trade- 
marks had been registered many years ago in Czechoslovakia and, on the basis 
of those registrations, had also been registered internationally in Berne under 
the Madrid Convention concerning International Registration of Trademarks. 
Such international registration has the effect as if the trademarks had been 
registered nationally in the states, parties to that Convention. 

As a result of the confiscation of the Bodenbach establishment in 1945 and 
ts transfer to the nationalized body, the trademarks registered in Czecho- 
slovakia were transferred to the nationalized enterprise. A suit was brought 
in the Viennese courts as to the ownership of the said marks in Austria; Hans 
Hoffmann asked for an interlocutory injunction restraining the nationalized 
body from using the trademarks in the Republic of Austria. The Supreme 
Court decided in favor of the plaintiff. 

One of the questions to be decided was whether the confiscation of the 
Bodenbach establishment should be recognized with regard to property or 
rights situated in Austria. The Supreme Court answered that question nega- 
tively. The Court pointed out that it was a matter of controversy whether war 
measures were to be regarded as effective in other countries. The Court referred 
to many decisions, including the dictum of the United States Supreme Court 
in Silesian American Corporation v. Clark (332 U. S. 469 (1947)), and held it 
was not required to deal with this question, because in any case war measures 
need not be recognized by non-belligerent states. The Court regarded Austria 
as a non-belligerent state, since it had been compelled by force to participate 
in the war, so that Austria was not bound to recognize confiscatory measures 
imposed in Czechoslovakia so far as property rights in Austria were concerned 
and, therefore, the trademarks registered in Czechoslovakia and transferred 
there to the nationalized enterprise, did not devolve upon the nationalized 
enterprise with regard to Austria. 

It is true that the above decision envisages only the extraterritorial effect 
(or better: the lack of it) of wartime measures of belligerent countries. But no 
overstrained interpretation is needed to expand this principle to certain peace- 
time measures. Although the wartime measures may be justified by the laws 
of war, they nevertheless amount to confiscation, i.e., taking away of property 
without adequate compensation. The same is true of confiscations for national- 
izing purposes. In both cases established property rights are invaded, and 
although the measures are legally valid in the countries which have resorted 











90 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


to such measures, in both cases no extraterritorial effect can be attributed to 
them. (See Seidl-Hohenveldern, Extraterritorial Effects of Conjiscations and 
Expropriations, 49 Mich. L. Rev. (1951) 851 et seg., and Domke, On the Extra- 
territorial Effect of Foreign Expropriation Decrees, 4 Western Political Quar- 
terly (1951) 12, and for further references Book review, this Journal, vol. 2 
(1953) 548, n. 7). 

See, also, the decision of the Supreme Court of Hong Kong, of January 31, 
1953, in The China Mutual Trading Co., Lid. v. American President Lines, Ltd., 
(1953 American Maritime Cases 709). United States Foreign Assets Control 
Regulations of 1950 were held confiscatory against residents of Hong Kong to 
whom delivery of an import cargo of sulfadiazine, on a United States flag 
vessel, was refused, since there were no provisions for restitution or compensa- 
tion. The American legislation was construed as limited to the territory of the 
United States, including the United States flag vessel, and to persons subject 
to American jurisdiction. 

The foregoing is also the prevailing opinion in this country. As mentioned 
above, American courts have denied extraterritorial effect to wartime meas- 
ures of other countries because that would amount to the assistance of a bel- 
ligerent by a neutral; the same reason can be applied to nationalization by 
confiscation in order to further the Communist-Marxist economic doctrine; 
for obvious reasons such “assistance” should not be granted to communist 
states. But in the Swiss decision discussed at the beginning of this article, the 
Swiss court designated such peacetime infringement as opposed to Swiss public 
policy, and the same doctrine obtains in this country. 

In Bollack v. Société Générale, etc., en France, (263 App. Div. 601 (1942)) 
Bollack, who was a French citizen, originally domiciled in France, had deposited 
securities in the value of $52,320 with defendant bank. By a decree of the 
French Government, its citizens were prevented from going abroad between 
May 10 and June 30, 1940, without special permit; in case of noncompliance, 
they were subject to loss of citizenship and confiscation of their property. 
Bollack left France within that period without license. Accordingly, loss of 
citizenship and of property—among it the above-mentioned deposit—were 
imposed upon him by decree of the French Government of October 29, 1940. 
Bollack sued the bank for the value of his securities, which the bank refused 
to put at his disposal, and for damages in conversion. Plaintiff moved to strike, 
and the defense relied on the aforementioned French decree as against public 
policy. The Special Term of the New York Supreme Court denied this motion 
on the basis of United States v. Belmont (301 U. S. 324 (1937) and United States 
v. Manhattan Co. (276 N. Y. 396, 405, 406) (1938)). 

Upon appeal, however, the Appellate Division reversed the order. It dis- 
tinguished the above mentioned and similar cases, i.e., United States v. Pink 
(315 U. S. 203, 62 S. Ct. 552 (1942)) on the ground that the said cases were 
based on the so-called Litvinov Agreement between the United States and 
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Russia and not on general principles. These general principles remained un- 
changed and were clearly expressed in Vladikavkazsky R. Co. v. New York 
Trust Co. (263 N. Y. 369 (1934)) where the Court of Appeals held (p. 378): 


“It is hardly necessary to state that the arbitrary dissolution of a corporation, the con- 
fiscation of its assets... by decrees, is contrary to our public policy and shocking to our 
sense of justice and equity. That the confiscation decree in question, clearly contrary to our 
public policy, was enacted by a government recognized by us, affords no controlling reason 
why it should be enforced in our courts.” 


The Court held that the French decree was penal—imposing punishment 
for citizens leaving France without authorization—and that it is the settled 
law that foreign penal statutes or decrees are not given effect in the State of 
New York, as was held in Huntington v. Alirill (146 U. S. 657, 666 (1892)), 
Marshall v. Sherman (148 N. Y. 9, 24 (1895)), and in numerous other cases. 

The same doctrine was expressed even more pointedly in Sulyok v. Penzin- 
lezeti Kozpont Budapest (279 App. Div. 528 (March 11, 1952), affirmed, except 
as to immaterial change in the amount of the judgment, by a memorandum 
decision of July 15, 1952, 304 N. Y. 704). This case is all the more interesting, 
because the confiscatory Hungarian proceedings, upon which plaintiff’s claim 
was based, were based upon the same decree No. 10,610 of 1948, as was the 
Swiss decision, which deprived a person of his pension rights if he left Hungary 
and remained abroad for more than three months. 

Plaintiff, who sued the Hungarian bank by attaching the funds in New 
York State, was defendant’s president under a five year contract starting 
September 1, 1945, with pension rights. He was also a member of the Hun- 
garian Parliament and provoked the displeasure of the occupying Russian 
forces by a speech made by him in the Parliament in June 1947. Pursuant to 
the bank’s charter and bylaws, a new president was appointed by the Govern- 
ment, which also dismissed plaintiff on August 9, 1947 because of his speech. 
Plaintiff, fearing for his life, fled to the United States Zone of Austria on August 
15, 1947, and was deprived of his Hungarian citizenship in October 1947. It 
must be borne in mind that the Hungarian decree No. 10,610, mentioned 
above, was issued October 22, 1948, one year after plaintiff was deprived of 
his citizenship. 

The Court found, on the basis of evidence as a matter of fact and law, that 
plaintiff was defendant’s employee in spite of his appointment by the Govern- 
ment, because this method of appointment was embodied in defendant’s char- 
ter and bylaws. Thus, the dismissal was a breach of plaintiff’s contract with 
defendant, and plaintiff was entitled, according to the applicable Hungarian 
law, to a lump sum as damages for breach of contract. 

The Court raised the question: Must the decree of the Hungarian Govern- 
ment, which provides that persons having departed from Hungary for more 
than three months have forfeited their pension rights, be recognized? The 
Appellate Division stated at page 535: 
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“United States v. Manhattan Co. (276 N.Y. 396), however, as well as the concurring opinion 
by Lehman, J., in the Dougherty case, indicate that our public policy does not require us to 
enforce foreign decrees of confiscation, even by recognized countries, against persons who 
were not citizens of those States at the times when the edicts of confiscation were issued. In 
the instant case, plaintifi’s Hungarian citizenship had been revoked and he was living in 
exile when his pension rights were finally and completely repudiated in 1948. These decrees 
were therefore not binding upon him, nor can defendant successfully assert them as a defense 
since * * * they were invalid and ineffective as contrary to our public policy (Plesch v. Banque 
Nationale de la Republique d’Haiti, 273 App. Div. 224, and cases cited, affd. 298 N.Y. 573).” 


The frequently discussed case: Perutz v. Bohemian Discount Bank in Liquida- 
tion, decided against plaintiff (304 N. Y. 533 (1953) comment by van Campen- 
hout, this Journal, vol. 2 (1953) 389) is by no means in conflict with the prin- 
ciples set forth above and can be distinguished. Perutz was a manager of a 
Czechoslovakian bank, and he also sued for his pension. By the terms of his 
employment contract, it was to be performed in Czechoslovakia and he was 
to be paid in the currency of that country, to wit, Czechoslovakian crowns. 
He sued in New York and claimed United States dollars. No decree was issued 
depriving him of his pension rights. The defense asserted that Czech laws 
forbade any payment in currency or in foreign exchange to a nonresident of 
that country and to nonresident judgment creditors unless such payment was 
licensed by the Czechoslovakian currency control authority. There was no 
proof that plaintiff had applied for such a license. The Court sustained this 
defense and held that foreign exchange laws are not repugnant to our public 
policy, as established by the Bretton Woods Agreement to which the United 
States and Czechoslovakia are signatories. 

The latter Agreement, especially Article VIII, Sec. (2) (b), of the “Articles of 
Agreement of the International Monetary Fund,” provides that exchange 
contracts, which involve the currency of any member and which are contrary 
to the exchange control regulations of that member, shall be unenforceable in 
the territories of any member. (Cf. Meyer, “Recognition of Exchange Controls 
after the International Monetary Fund Agreement,” 62 Yale L. J. (1953) 867 
et seq.) 

In the first-mentioned Swiss case, however, no questions of foreign exchange 
or foreign exchange control were raised, nor were such questions involved in 
the New York cases analysed supra (other than in the Perutz case); in those 
cases outright confiscations, even used as punitive measures, were the subject 
matter of the litigation. 

Therefore, the Perutz case is in no respect in conflict with the confiscation 
cases referred to herein. 

OTTO C. SOMMERICH* 


* Member of the New York Bar; Vice-Chairman, Committee on Foreign Law of The Asso- 
ciation of the Bar of the City of New York; former Chairman, Special Committee on the Cus- 
tody and Management of Alien Property of the American Bar Association. 
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GERMANY: RECOGNITION OF FOREIGN EXPROPRIATIONS—On May 19, 1945, 
the President of the Czechoslovak Republic issued a decree under which all 
German property within the territory of the Czech Republic was subject to 
seizure (Official Gazette 1945, No. 5). On October 25, 1945, another decree 
was issued pursuant to which all “enemy property” was confiscated without 
compensation (Official Gazette 1945, No. 108); this applied particularly to 
the property of the Sudeten Germans who had been Czech citizens until 1938 
and most of whom had obtained German nationality in 1938-39 (German- 
Czech Treaty on Questions of Nationality and Option, of November 20, 1938, 
Reichsgesetzblatt II, 895; Art. II of the Law on the Merger of Sudeten German 
Territories with the German Reich, of November 21, 1938, 1 RGBI. 1641). 
Since the Czech Constitutional Decree of August 2, 1945, regarded acquisition 
of German nationality as a ground for forfeiture of Czech nationality, the 
Sudeten Germans were foreigners when the decree of October 25, 1945, was 
issued. There is no doubt that Czech law was the /ex rei sitae and that, as a 
consequence, the confiscation was effective within the borders of the Republic. 
If, however, such confiscated property was acquired by other persons and 
brought to Germany, the claim of the original owner against the new owner 
had to be adjudicated in accordance with German law, because this was now 
the law of the place where the property was situated. 

In several instances, Sudeten Germans, who had acquired confiscated prop- 
erty from Czech authorities prior to their expulsion, were sued in German 
courts by the original owners. The value of the property being generally within 
the limits imposed upon the jurisdiction of the county courts (Amtsgerichte), 
the decisions rendered could not be reviewed by higher courts because appeals 
from judgments of county courts are decided by the appellate divisions of the 
district court (Landgerichte) as courts of last resort. 

The courts invariably held that, while the confiscations were effective in 
Czechoslovakia, they were contrary to German public policy and should be 
denied recognition in Germany (art. 30 Introductory Law, German Civil Code; 
cf. Landgericht Kassel, Hessen, July 20, 1948—1S 114, 48—published in Neue 
Juristische Wochenschrift (NJW) 1 (1947-48) 628; Amtgericht Waiblingen, 
Wiirttemberg, June 26, 1948—2C 48, 48—published in Monatsschrift fiir 
Deutsches Recht (MDR) 3 (1949) 163; Amtsgericht Dingolfing, Bavaria 
December 7, 1948—-C 119, 48—excerpt published in Zeitschrift fiir Auslin- 
disches und Internationales Privatrecht (ZAIP) 15 (1949) 141). The decisions 
were approved by leading experts on international law and conflict of laws 
(cf. Rudolf Laun, 3 MDR (1949) 163; Giinther Beitzke, 15 ZAIP (1949) 145). 

The Waiblingen court stated, inter alia: 


“According to art. 30, Introd. Law, GCC, foreign law which should prima facie govern the 
issue under conflict of laws rules shall not be applied where such application would be repug- 
nant to ethical standards or to public policy. Absolute respect for and recognition of private 
property is a guiding principle of our law and our social system. There can be no doubt that 
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the two expropriatory decrees of the President of the Czechoslovak Republic violated this 
principle. The confiscation of all the property of 314 millions of Germans, only on the ground 
that they belong to the German nation, cannot be regarded as legitimate under German law. 
In accordance with international legal practice which denies legal effects to all measures of 
foreign states constituting political ad hoc laws against certain groups of persons, the courts of 
various foreign states have refused to recognise Hitler’s ‘“aryanization” measures and con- 
sidered them to be contra bonos mores and therefore ineffective. 

“Tf the views taken by the defendant were correct, namely, that by virtue of those two 
decrees the entire property of the Sudeten Germans had become property of the State of 
Czechoslovakia, the result would be that refugees who saved the remainder of their belongings 
and brought them to Germany, would have to be punished for theft or embezzlement against 
the State of Czechoslovakia. ... Plaintiff has therefore remained the owner of this sewing 
machine and can claim that it be restored to him, in accordance with §985 Civil Code.” 


The Dingolfing court, while conceding that the occupation of Czechoslovakia 
in 1939 was a violation of international law, stated that the Czech decree went 
beyond the limits of a justifiable retaliatory measure. It pointed out that the 
constitutional decree exempted from total confiscation only those Germans 
who could prove that they had remained loyal to the Czechoslovak Republic, 
that they never acted against the interests of the Czech nation, and that they 
had either participated in the fight for liberation or suffered under the terror 
of the occupational regime; the court held that this provision was both dis- 
criminatory and an improper distribution of the burden of proof. 

However, on August 31, 1951, the Allied High Commission enacted HICOM 
Law No. 63 (Official Gazette 1951, 1107) which took the props from under all 
these arguments. The act exempted from the jurisdiction of the German courts 
all issues connected with German property outside of German territory such 
as it was on December 31, 1937. The Bundesgerichtshof held that Czecho- 
slovakia is a foreign state and that the Sudeten Germans are Germans in the 
meaning of the act, and that, as a consequence, the property of the Sudeten 
Germans is German property. Thus, all complaints based on illegality of Czech 
expropriatory measures must be dismissed for lack of jurisdiction (January 
29, 1953) 8 BGHZ 378). 

The decision has been criticized by a leading expert on expropriation and 
confiscation problems, Ignaz Seidl-Hohenveldern, of the Austrian Federal 
Chancellery (Neue Juristische Wochenschrift 1953, p. 1389). Seidl-Hohenvel- 
dern approves the result of the decision but feels that the Bundesgerichtshof 
should have reached it by way of an entirely different approach. As a matter 
of principle, expropriation, however unjustified, is effective where the property 
is within the territory of the expropriating state at the time of expropriation, 
and it remains so even if the property is subsequently brought into the territory 
of another state; in other words, a title cannot revive once it has been ex- 
tinguished. There may be states where property rights are constitutionally 
protected, but still an expropriation in another state does not constitute such 
a violation of the “‘ordre public” (public policy) in these states as to justify a 
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judicial failure to recognize the principle of territoriality, that is the principle 
that expropriations are and remain effective where the property was within 
the boundaries of the expropriating state; and it is irrelevant whether or not 
the expropriated persons are citizens of the country where the property is 
brought and where its title is contested by them (see Seidl-Hohenveldern, 
Internationales Konfiskations—und Enteignungsrecht (Berlin-Tiibingen, 1952) 
12 ef seg. See review, this Journal, vol. 2, (1953) 547 et seq.). 

On the other hand, the author argues that Law No. 63 was inapplicable. 
First of all, Germans in the meaning of the act were only those persons who 
had been German citizens on December 31, 1937; there can be no doubt that 
the Sudeten Germans were Czechoslovak and not German citizens at that time. 
Furthermore, the international treaty on which the conferment of German 
nationality upon the Sudeten-Germans rested (German-Czech Treaty of No- 
vember 20, 1938, cited above) had not been approved and ratified in accord- 
ance with the Czechoslovak constitution and was, therefore, ineffective, and 
the Kosice Statute of April 5, 1945, which preceded the decree of August 2 
1945, clearly distinguished between “Germans” and “Czechoslovak citizens of 
German racial origin,” who were to be deprived of their Czech citizenship. 
Finally, the expropriation decree of October 25, 1945, contained a provision 
that exempted from expropriation all Czech citizens of German racial origin 
who had remained loyal to the Czech cause, whereas it was directed against 
all disloyal persons regardless of whether they were Germans or Czechs; this 
shows that the decree was meant to be a punishment for disloyalty and that 
it did not form part of the economic measures taken in connection with the 
war against Germany. 

It should be noted that, in the Bonn Treaties concluded between the Federal 
Government and the three Western Occupying Powers, the Federal Govern- 
ment expressly recognized Law No. 63 and undertook to refrain from any 
objections to measures taken against German property in foreign states and 
not to admit claims or complaints against persons who had acquired or trans- 
ferred such property, as well as against foreign governments and international 
organizations (Part VI, Art. 2, 3 of the Treaty concerning the Settlement of 
Questions resulting from War and Occupation, of May 26, 1952). The treaties 
have meanwhile been approved by the Federal Diet and the Federal Council 
but they have not been ratified by the Federal President, due to the fact that 
their constitutionality is still under examination before the Bundesverfassungs- 
gericht (Federal Constitutional Court) at Karlsruhe 

EUGEN DIETRICH GRAUE 


GERMANY: DELIMITATION OF Unjust ENRICHMENT CLAmS—In 1944 the 
Reichsstelle fiir Kleidung, which was responsible for the distribution and 
supply of clothing, allotted to the A company a certain amount of textiles 
that were to be imported from Italy. The B company was to be the “group 
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distributor;” the C company was appointed “group importer.” C undertook 
to ship the goods to B and obtained payment; B informed A about the forth- 
coming delivery, demanded, and obtained payment. However, the goods were 
lost on their way to B. A sued B for unjust enrichment. The Landgericht of 
Essen dismissed the action; the Oberlandesgericht of Hamm/Westphalia gave 
judgment for plaintiff; the Bundesgerichtshof at Karlsruhe, the highest court 
of the Republic in civil and criminal matters, reversed and dismissed (Jan. 19 
1951, Entscheidungen des Bundesgerichtshofs in Zivilsachen (BGHZ) 1, 75). 
The Bundesgerichtshof, after having stated that the legal relations of the 
parties, in spite of their semi-official functions, were still of a private nature 
and therefore subject to the Civil Code, held that the unjust enrichment claim 
must be judged from an economic point of view; since B had assumed the risk 
of the transport, it had no claim against C, the consequence being that the 
amount it received from A was merely a compensation for the loss it had sus- 
tained. Thus, putting two and two together, there was no enrichment, or 
rather if there was, it had been absorbed by the loss and thereby become ex- 
tinct in the meaning of §818, para. 3, Civil Code. 

Where goods delivered under a contract for sale of future goods (W erklie- 
ferungsvertrag) have perished without the fault of the buyer or the seller or 
where they have been confiscated by occupation authorities, the seller who has 
received advance payments from the buyer must refund (§§323 Para. 3, 812 
et seg., Civil Code). The Bundesgerichtshof held (Betriebsberater 1952, 733) 
that the seller cannot be permitted to argue that it is not enriched, as no 
causative connection existed between the advance payment on the one hand 
and the loss on the other; the loss would have been sustained regardless of 
whether or not the advance payment had been made. The court also empha- 
sized that any other decision would, as a practical matter, place the risk upon 
the shoulders of the buyer. The case quoted above was expressly distinguished 
on the ground that in that case the delivering party was not really a seller but 
only a private distributing agency within a state-controlled supply system. 
Finally, the court also refused to consider the argument of the seller that there 
was a “community of risks” under which the parties were obliged to share the 
loss. (June 25, 1952—II ZR 295151). 

The Bundesgerichtshof also has held that, where the indorser of a cheque 
fails to seek restitution from the drawer before the statute of limitations has 
run, he still has an enrichment claim against him which is exclusively governed 
by the Cheque Act of 1934 (Art. 58) and therefore not subject to the enrichment 
rules of the Civil Code in §818, para. 3 (Oct. 17, 1951, BGHZ 3, 244). 

In the wake of the currency reform of June 20, 1948, the question arose 
whether unjust enrichment claims are subject to the 1:10 devaluation of all 
debts (§16 Umstellungsgesetz). The courts unanimously answered the question 
in the affirmative, on the ground that unjust enrichment debts do not repre- 
sent a certain value in terms of tangible property but rather a purely nominal 
amount of money; in other words, they distinguished such claims from claims 
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for damages to persons or property which actually represent the value de- 
stroyed (Oberster Gerichtshof fiir die Britische Zone, Kéln, 3 OGHBZ 279; 
OGHBZ, Neue Juristische Wochenschrift 1949, 62). Some doubts remained, 
however, as to whether these rules should also apply where the claim was 
based on loss of property by inseparable connection with an immovable or by 
conversion into a different product (cf. §§946-951 Civil Code); the courts held 
that they are applicable (3 OGHBZ 275; Bundesgerichtshof, Feb. 27, 1952, 
5 BGHZ 197; June 14, 1952, 6 BGHZ 227; Oct 3, 1952, 7 BGHZ 256; OLG 
Miinchen, Betriebsberater 1951, 907), even though this view was criticised by 
outstanding representatives of German legal science (Heinrich Lange, “Zur 
Umstellung der Bereicherung,’”’ NJW 1951, 685). The underlying theory was 
that the debt which had originated as a debt in terms of “real value” (Sach- 
werl), had been converted, by virtue of the connection or conversion, into a 
debt in terms of ‘‘nominal value”? (Geldwert) prior to the currency reform; it 
was therefore a mere “money debt” (Geldschuld) instead of a “value debt” 
(Wertschuld) and consequently was devaluated. As to the difference between 
unjust enrichment and damages, the courts also emphasized that damages are 
designed to restore the former situation, whereas in the cause of unjust enrich- 
ment such restoration is expressly excluded (§§249, 951). As a consequence, 
the courts have regarded devaluation as “extinction” (Wegfall) of the enrich- 
ment in the meaning of §818, para. 3, and have limited the claims to one tenth 
of the original sum. Most of these decisions are repugnant to all principles of 
equity, but in view of the crude alternative of the equally inequitable currency 
reform legislation —1:1 or 1:10—the courts could only keep within the limits 
imposed by the legislative authorities. 
EUGEN DIETRICH GRAUE 


NONJUSTICIABLE ISSUES UNDER GERMAN LAw—On June 30, 1952, the senate 
of West Berlin issued an “Ordinance designed to safeguard the financial status 
of doctors in the field of health insurance” (Gesetz- und Verordnungsblatt 
Berlin, p. 537). The association of social insurance doctors brought suit before 
the lower administrative court of West Berlin—which belongs to the West 
German administrative court system even though West Berlin does not form 
part of the Federal Republic—and questioned the validity of the ordinance. 
The senate argued that the ordinance was a “‘Regierungsaki” (acte de gouverne- 
ment, political act) and therefore not subject to judicial review. The lower 
court gave judgement for plaintiff; the senate appealed. 

The Oberverwaltungsgericht (Superior Administrative Court) of Berlin 
affirmed (decision of Sept. 26, 1952, Juristenzeitung 1953, p. 644). While con- 
ceding that the ordinance was a “‘Regierungsaki” the court held that such an 
act is as subject to judicial scrutiny as any other, irrespective of whether the 
reason for its existence and its effects are of a chiefly political nature. The court 
refused to decide whether there are political questions which are nonjusticiable; 
however, it stated that if there are such, they must be top level political de- 
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cisions, of such importance that they cannot be subjected to judicial control, 
such as declaration of war, recognition of foreign governments, dissolution of 
the legislative bodies, etc. On the other hand, no government can be permitted 
to exempt political issues from judicial review simply by declaring that they 
are nonjusticiable. Any different view, in the opinion of the court, would be 
incompatible with the principles of the Basic Law of the Federal Republic 
which are recognized and applied in West Berlin. It should be noted that under 
the law of the East German Republic, any controversy can be declared non- 
justiciable by the government (see Graue, The Government Act (acle de 
gouvernement) in Theory and Practice, 1951). 
EUGEN DIETRICH GRAUE* 


* J.U.D., Ph.D. (Munich); L.L.M. (Michigan); Adviser on Foreign Law, German Machin- 
ery Manufacturers’ Association. 
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Abbott v. United States, 112 F. Supp. 801 
(Ct. Cl. June 2, 1953): claims of ship 
pilots at Panama Canal, as employees 
of Panama Canal Company, a govern- 
ment-owned corporation. 

Amiorg Trading Corp. v. Miehle Printing 
Press & Mfg. Co. (of Delaware), 206 F. 
2d 103 (2d Cir. July 22, 1953): no 
frustration of contract with Soviet 
government agency in New York by 
withdrawal of export license for ship- 
ment to Russia under Export Control 
Act of 1948. 

Bata v. Bata, 130 N.Y.L.J. 474, col. 7 
(Sup. Ct. Sept. 18, 1953): publication 
in Brazil of injunction order as to sales 
of land. 

Bennett v. Irving Trust Co., 130 N.Y.L.J. 
982, col. 1 (Sup. Ct. Nov. 4, 1953): 
title to drafts of a bank in Teheran, 
Iran. 

Benz v. Compania Naviera de Hidalgo, 
S. A., 205 F. 2d 944 (9th Cir. Aug. 1, 
1953): Panamanian corporation, owner 
of vessel registered under Liberian flag, 
seeking injunctive relief from picketing 
in Portland, Ore. 

Bereni, Petition of, 112 F. Supp. 837 
(E.D. N.Y. June 15, 1953): application 
of Swiss for relief from military service 
no bar to acquisition of American citi- 
zenship. 

Bernasconi, A pplication of, 113 F. Supp. 
71 (N.D. Cal. June 2, 1953): expatria- 
tion by voting in Italian political 
election in 1946 and continued resi- 
dence until 1948. 

Bromund, E. A., Co. v. Exportadora 
Affonso de Albuquerque, Lida., 110 F. 
Supp. 502 (S.D. N.Y. March 3, 1953): 
enforcement of arbitration award 
against Brazilian corporation. 

Brownell v. Charles Ichiro Suehiro, 206 F. 
2d 892 (9th Cir. Aug. 21, 1953): 
validity under Hawaiian law of oral 
gift of land. 


Burch v. Burch, 205 F. 2d 115 (3rd Cir. 
June 16, 1953): effect of alimony decree 
of Virgin Islands Dist. Ct. 

Cleland, Estate of George Stanley, 119 
A.C.A. 61 (Cal. App. July 3, 1953): 
decree of court of State of Chihuahua, 
Mexico, lacking declaration of execu- 
tion, not a final judgment. 

Compania Distribuidora Woodward Y 
Dickerson, Inc. v. Christina Copper 
Mines, Inc., 114 F. Supp. 454 (S.D. 
N.Y. Sept. 8, 1953): promissory note 
executed and delivered in Cuba to 
Cuban corporation. 

Conway v. Union Bank of Switzerland, 
204 F. 2d 603 (2d Cir. June 8, 1953): 
participation of Swiss banks in bank- 
ruptcy proceedings. 

De Fletero v. Arias, 206 F. 2d 267 (4th 
Cir. July 31, 1953): suit by Argentine 
seaman against Argentine shipowner 
for injuries sustained while vessel tied 
up in Norfolk, Va. 

De Los Salmones Y De La Pedraja, 
Estate of, 203 Misc. 1068 (Surr. Ct. Jan. 
13, 1953): resident of Spain died in 
New York leaving holographic will 
established in Spain; effect of Spanish 
court decision. 

Dix v. Bank of California Nat. Ass’n, 113 
F. Supp. 823 (N.D. Cal. May 15, 
1953): assignment in Honduras be- 
tween German national and New York 
resident invalid as against fiscal inter- 
venor for Republic of Honduras. 

Field v. United States, 113 F. Supp. 190 
(Ct. Cl. July 13, 1953): receiver of 
corporate agent of Greek government 
(United Greek Shipowners Corp.) to 
recover for losses under marine hull 
insurance policies. 

Foundry Services, Inc. v. Beneflux Corp., 
206 Fed. 2d 214 (2d Cir. July 14, 
1953): English corporation’s exclusive 
license for sale of manufactured goods 
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in U.S.A. and Canada as violation of 
Federal antitrust laws. 

Franklin Fine Foods v. Rosero, 129 
N.Y.L.J. p. 1017 (Sup. Ct. May 29, 
1953): effect of arbitration clause in 
Ecuadorian import permit. 

Fuller v. Hofferbert, 204 F. 2d 592 (6th 
Cir. May 29, 1953): recovery of income 
tax paid for year while American engi- 
neer was working in Soviet Russia; 
bona fide residence abroad. 

General Aniline & Film Corp. v. Bayer 
Company, Inc., 305 N.Y. 479 (N.Y. 
July 14, 1953): assignment by German 
corporation in 1923 in “international 
cartel arrangement” regarding pay- 
ment of profits of its Cuban business; 
violation of Federal antitrust laws. 

General Aniline & Film Corp. v. General 
Dyestuff Corp., 123 N.Y.S. 2d 535 (Sup. 
Ct. May 28, 1953): sales agency in the 
interest of I. G. Farben, the German 
dye and chemical trust. 

Ghuneim, S. A., & Co., Inc. v. South- 
western Shipping Corp., 130 N.Y.L.J., 
335, col. 1 (Sup. Ct. Sept. 2, 1953): 
valuation of Lebanese currency. 

Glover v. McFaddin, 205 F. 2d 1 (5th Cir. 
July 27, 1953): inability of aliens to 
take real property by inheritance in 
Mexico under law in force in 1835. 

Goepp v. American Overseas Airlines, Inc., 
305 N.Y. 830 (N.Y. July 14, 1953): 
application of Warsaw Convention to 
accident in Newfoundland. 

Greeff, In re G.’s Will, 124 N.Y.S. 2d 412 
(1st Dept. Oct. 6, 1953): effect of 
termination of war with Germany upon 
prosecution of action; House Joint 
Resolution 289, of October 19, 1951. 

Greenspan v. Slate, 12 N.J. 426 (N.J. June 
1, 1953): physician’s fee for services 
rendered to minor child; English cases 
decided after Revolution no part of 
American common law; reference to 
modern civil law of Western Europe 
(p. 441). 

Henderson v. Drake, 118 A.C.A. 920 (Cal. 
App. June 30, 1953): validity of Mexi- 
can judgment on draft; judicial notice 
provision of Sec. 1875 Code of Civil 
Procedure does not apply to foreign 
countries. 
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Kaye v. Peka Inc., 130 N.Y.L.J. 165, col. 
7 (Sup. Ct. July 30, 1953): creditor 
proceedings in England under Lloyds’ 
policy. 

Kenmore v. Commissioner of Internal 
Revenue, 205 F. 2d 90 (2d Cir. June 
10, 1953): war losses for destruction of 
building in Vienna, Austria in 1945. 

Kenway Metals Corp. v. Albert M. Gold- 
stein, Inc., 130 N.Y.L.J., p. 258 (Sup. 
Ct. Aug. 18, 1953): reference to 
“friendly arbitration” under English 
law (British Arbitration Act, 1950). 

Klein, In re K.’s Estate, 123 N.Y.S. 2d 
866 (Surr. Ct. Sept. 4, 1952): distribu- 
tees in Czechoslovakia where “private 
ownership of property has been abol- 
ished ;” judicial notice of Iron Curtain; 
Czechoslovakian tax laws. 

Kohn, Estate of Viktor, 130 N.Y.L.J. 270, 
col. 7 (Surr. Ct. Aug. 20, 1953): certifi- 
cate of Czechoslovak Ministry of 
Social Welfare on 1943 death in con- 
centration camp; judicial declaration 
of death under the law of Czecho- 
slovakia. 

Koziol v. Steamship Fylgia, 1953 A.M.C. 
220 (S.D. N.Y. Oct. 10, 1952): Polish 
national signed on Swedish ship in 
Buenos Aires could not sue for injury 
suffered on high seas since his rights 
are governed by Swedish law. 

Land Settlement & Development Corp. v. 
United Staies, 113 F. Supp. 666 (Ct. 
Cl. July 13, 1953): statute of limita- 
tions as to action of Philippine Govern- 
ment corporation for value of property 
destroyed by U. S. Armed Forces to 
prevent its seizure by the Japanese. 

Lehmann v. Acheson, 206 F. 2d 592 (3rd 
Cir. July 29, 1953): no expatriation of 
dual citizen by serving involuntarily 
in Swiss Army as a conscript and tak- 
ing oath of alliegance to Switzerland. 

Lipton v. Lockheed Aircraft Corp., 130 
N.Y.L.J. 858, col. 8 (Sup. Ct. Oct. 23, 
1953): damages for death in airplane 
crash in Egypt; application of Egyp- 
tian law. 

Longobardi v. Dulles, 204 F. 2d 407 (D. 
Col. Cir. May 7, 1953): expatriation of 
person born in the United States of 
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Italian parents by voting in Italian 
elections in 1946. 

Lynch v. City and County of San Fran- 
cisco, 255 P. 2d 827 (Cal. App. April 
17, 1953): cessation of hostilities of 
World War II not a “proclamation of 
peace” nor a “termination of emer- 
gency” within San Francisco Charter 
provisions on civil service employment. 

Mangaoang v. Boyd, 205 F. 2d 553 (9th 
Cir. June 17, 1953): status of Filipino 
upon proclamation of Philippine Inde- 
pendence on July 4, 1946. 

Marsman v. Commissioner of Internal 
Revenue, 205 F. 2d 335 (4th Cir. July 
7, 1953): tax liability of U. S. resident 
shareholder for undistributed income 
of Philippine holding corporation. 

Mendelsohn v. Dulles, 207 F. 2d 37 (D.C. 
Col. August 6, 1953): involuntary 
residence of American citizen in Pales- 
tine. 

Milford-Haven v. Milford-Haven, 130 
N.Y.L.J., 705, col. 1 (Sup. Ct. Oct. 9, 
1953): temporary alimony from resi- 
dent of England. 

Mill Converters Corp. v. A. Zadik & Cia., 
130 N.Y.L.J., 459, col. 6 (Sup. Ct. 
Sept. 17, 1953): Guatemalan agent 
acting on power of attorney for Guate- 
malan firm. 

Mora v. Mejias, 206 F. 2d 377 (ist Cir. 
July 24, 1953): Puerto Rico price con- 
trol law; constitutional protection of 
Puerto Rican rice importer. 

Mora v. Torres, 113 F. Supp. 309 (D.C. 
Puerto Rico June 19, 1953): validity 
of Puerto Rican order fixing maximum 
price for sale of rice. 

Nathan, In re, 114 F. Supp. 361 (S.D. 
N.Y. July 14, 1953): break of con- 
tinuity of residence in spite of self- 
employment in export business under 
American registered trade name 
abroad; naturalization barred. 

Nit v. Brownell, 206 F. 2d 895 (9th Cir. 
Aug. 21, 1953): no equitable title to 
realty through transfer from Japanese 
father to son. 

Ollesheimer, Estate of Henry, 130 N.Y. 
L.J., 1032, col. 5 (Surr. Ct. Nov. 9, 
1953): Jewish Restitution Successor 
Organization as beneficiary of bequests 
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to Jewish charitable organizations in 
Germany. 

Olson v. Kilian, 203 Misc. 847 (Sup. Ct. 
Feb. 4, 1953): car accident in Province 
of Ontario; judicial notice of statute 
of Province of Ontario. 

Patenotre, In re Estate of, 123 N.Y.S. 
2d 492 (Surr. Ct. May 29, 1953): status 
of “‘executeurs testamentaires” under 
French law; “subrogé” guardian. 

Peduzzi v. Brownell, 130 F. Supp. 419 
(D.C. Col. June 30, 1953): inability 
of dual national to return from Italy 
under wartime conditions. 

Perko v. United States, 204 F. 2d 446 (8th 
Cir. May 25, 1953): violation of air- 
space reservation between United 
States and Canada; Treaties with 
Great Britain of Aug. 9, 1842 and Jan. 
11, 1909. 

Perri v. Dulles, 206 F. 2d 586 (3rd Cir. 
July 24, 1953): no expatriation of dual 
national by taking oath of allegiance 
to King of Italy asa conscript in Italian 
army. 

Public Administrator of Kings County 
(Estate of Mitchell Solomon) v. Levy, 
130 N.Y.L.J. 743, col. 1 (App. 2d 
Dept. Oct. 14, 1953): residents of 
Soviet Russia as beneficiaries of New 
York estate. 

Public Administrator of County of New 
York (Estate of Janis Freimanis) 2. 
Brownell, 130 N.Y.L.J. p. 887, (S.D. 
N.Y. Oct. 27, 1953): residence within 
Germany, German-occupied Poland or 
German-occupied Latvia, within the 
meaning of sec. 2 of the Trading with 
the Enemy Act. 

Ranson v. Wolfe, 130 N.Y.L.J., 610, col. 7 
(Sup. Ct. Oct. 1, 1953): recovery of 
funds under agreement regarding resti- 
tution proceedings in Germany. 

Reich v. National Union Fire Ins. Co., 
114 F. Supp. 202 (N.D. Texas July 20, 
1953): forum of Venezuela no more 
convenient though policy in Spanish 
issued under Venezuelan law and wit- 
nesses resided in Venezuela. 

Republic of China v. National City Bank 
of New York, 14 Federal Rules De- 
cisions 186 (S.D. N.Y. Feb. 19, 1953): 
counterclaim against action by foreign 
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government to recover sum on deposits 
with defendant bank in name of a 
claimed agency of such government 
(see 108 F. Supp. 766). 

Romanian Orthodox Missionary Episco- 
pate of Americav. Trutza, 205 F. 2d 107 
(6th Cir. July 3, 1953): action of 
alleged bishop of Rumanian religious 
organization in United States and 
Canada for surrender of church prop- 
erty. 

Rosenthal v. Compagnie Generale Trans- 
atlantique, 14 F. RR. D. 336 (S.D.N.Y.): 
recovery under French law for injuries 
sustained by passenger on French 
vessel. 

Ruoff v. Brownell, 14 Fed. R. D. 371 
(D.C. Col. June 30, 1953): residence of 
American in Germany during wartime; 
“enemy taint” within the meaning of 
Trading with the Enemy Act. 

Saint Nicholas Cathedral of the Rumanian 
Orthodox Church in North America 2. 
Kedroff, 206 N.Y. 38, 114 N.E. 2d 197 
(N.Y. July 14, 1953): determination 
as to whether the Archbishop of the 
North American metropolitan district 
or the appointee of the Moscow Patri- 
archate is to be put in possession of 
the cathedral in New York. Note, 19 
Brooklyn L. Rev. 309 (1953). 

Sese v. United States, 113 F. Supp. 658 
(Ct. Cl. July 13, 1953): recovery of 
loan to recognized guerilla unit during 
Japanese occupation of the Philippines; 
statue of limitations. (See also several 
further decisions of the same day, 
ibid. p. 664-673.) 

Sullivan v. United States, 113 F. Supp. 
749 (D.C. Mass. July 20, 1953): 
legacies to relatives in Germany; re- 
covery of estate taxes erroneously 
assessed. 

Swiss Federal Rys.v. United States, 112 F. 
Supp. 357 (Ct. Cl. June 2, 1953): 
recovery by agency or branch of Swiss 
government of value of railway tires 
requisitioned in 1943. 

Takehara v. Dulles, 205 F. 2d 560 (9th 
Cir. June 11, 1953): triable issue as to 
“voluntary” voting in political election 


in Japan by person born in the United 
States of Japanese-born parents. 

United States v. Bancroft, 3 U.S. Ct. 
Military Appeals, 39 Am. Bar Ass. J. 
917 (July 3, 1953): Korean conflict was 
a war for the purpose of implementing 
penalties attaching to military offenses 
(sleeping on post) in “time of war”. 

United States v. Carpenter, 113 F. Supp. 
327 (E. D. N.Y. May 13, 1953): con- 
tract between Canadian exporter and 
American importer for the sale of Ca- 
nadian potatoes. 

United States ex rel. Dolenz v. Shaugh- 
nessy, 206 F.2d 392 (2d Cir. Aug. 11, 
1953): question whether deportation 
to Yugoslavia would subject alien to 
physical persecution. 

United States v. Karahalias, 205 F. 2d 
331 (2d Cir. July 17, 1953): inability 
of naturalized citizen to return from 
Greece in 1939 (advent of war). 

Valdez v. McGranery, 114 F. Supp. 173 
(S.D. Cal. Feb. 6, 1953): expatriation 
of American-born citizen by remaining 
in Spain in time of war for purpose of 
evading military service. 

Vicherek v. Papanek, 305 N.Y. 927 (N.Y. 
July 14, 1953): money donations to 
Czechoslovak Red Cross prior to 
Communist control of Czechoslovakia. 

Von Halle v. Industria E. Minerios 
Amazonas, S.A., 130 N.Y.L.J., 809, col. 
3 (Sup. Ct. Oct. 20, 1953): Brazilian 
law with respect to corporation’s right 
to recover for unpaid portion of its 
stock subscription. 

Warner Brothers v. United States, U. S. 
Dist. Ct. Conn., Civil Action No. 2295 
Sept. 13, 1953: evaluation of German 
blocked marks for purposes of war loss 
taxation. 

Western Reserve Life Ins. Co. v. Mead- 
ows, 261 S.W. 2d 554 (Texas, Oct. 7, 
1953): Korean conflict not “war” within 
the terms of an insurance policy, re- 
versing 256 S.W. 2d 674. 

Williams v. Williams, 130 N.Y.L.J., 302, 
col. 5 (Sup. Ct. Aug. 26, 1953): validity 
of Venezuelan divorce decree of 1938. 

Yoshida, In re Katsumi Y., 113 F. Supp. 
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631 (D. Hawaii July 16, 1953): loss of 
U. S. citizenship, acquired by birth in 
Hawaii, through service in Japanese 
army during World War II. 

Empresa Hondurena de 
Vapores, 113 F. Supp. 93 (S.D. N.Y. 


June 2, 1953): action of Polish citizen 
of residence in United States for 
injuries while working in Panama on 
vessel of Honduran registration; arti- 
cles providing for exclusive application 
of laws of Republic of Honduras. 
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RECENT LITERATURE IN THE FIELD OF COMPARATIVE LAW ON LITERARY AND 
ARTISTIC PROPERTY 


The signing last Fall of the Universal Copyright Convention has undoubtedly 
greatly stimulated interest in the copyright field, particularly in its international 
aspects. Not only has the United Nations Educational, Scientific and Cultural 
Organization office in Paris continued publication of its valuable Bulletin on 
copyright (the most recent is Volume VI, No. 1, covering the working docu- 
ments of the Geneva Conference), but there have also been several important 
new books and publications in this field which should be briefly mentioned in 
this review. 


BOOKS 


World Copyright (The Protection of Intellectual and Industrial Property 
Throughtout the World), Leyden: A. W. Sijthoff, 1953. Vol. I of 4 volumes, A-Ci, 
1631 pp. Edited by H. L. Pinner. The first volume of this encyclopedia indicates 
that it will eventually be a monumental work on copyright which will be of 
great value to the student of comparative law. While it would seem premature 
to pass judgment on the merits of the entire publication at this early stage, a 
glance at the first volume alone suffices to indicate that the work as a whole 
will become a fountainhead of valuable information of the law of all major 
countries of the world. Volume I has a survey of pertinent legislation and then, 
in alphabetical order, discusses such matters as, for instance, abandonment, 
abridgements, right to an account, adaptations, advertisements, etc. As is to 
be expected in a work of such size, the individual contributions differ in scope 
and thoroughness but all were prepared by a group of outstanding experts in 
each country. Since the work was originated prior to World War II, it has ap- 
parently not been possible to bring some of the individual contributions entirely 
up-to-date. This is true, to some extent, even with regard to some of the con- 
tributions regarding the law of the United States. According to the preface, 
it is planned to publish not only an international encyclopedia on copyright in 
four volumes but, additionally, similar works concerning the law of patents, 
trade-marks, and unfair competition as well. A more detailed critical survey of 
the work in its entirety will have to await the publication of additional volumes 
of World Copyright. 


Mak, Dr. W. Rights Affecting the Manufacture and Use of Gramophone Rec- 
ords. The Hague: Martinus Nijhoff, 1952. Pp. 224. This is probably the most 
interesting study of comparative law in the copyright field which has been 
published in several years. The author, a Dutch expert, surveys the problems 
of the record manufacturer and the author of recorded music and adds to his 
work an interesting proposal for an international convention covering these 
rights. There is a thorough discussion of the treatment which these problems 
receive—or do not receive—under the Brussels revision of the Bern Convention, 
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and it is interesting for an American copyright lawyer to realize that many 
European countries, including Great Britain, give far more protection to records 
and authors of recorded works than does the United States. While the book is 
obviously written from the viewpoint of the author and composer, it makes a 
serious attempt objectively to evaluate all the pros and cons and will un- 
doubtedly find its place among those books which have to be carefully consulted 
before any further action toward international unity or any more effective 
domestic legal protection of phonograph records may be considered either in 


this country or on an international basis. Dr. Mak has written his study in 
English. 


von Mancotpt, H. Die Rechtliche Ordnung des Rundfunks im Ausland. 
Miinchen: Verlag C. H. Beck, 1953. Pp. 182. This book, written in German, 
does not deal with copyright proper but rather with the administrative phases 
of radio broadcasting in some of the more important countries of the world. 
In that respect it is similar to the work previously reviewed in these pages by 
Terrou, Legislation for Press, Film and Radio, which was published by 
UNESCO. (See, Vol. 1, (1952). Pp. 304-305). The present book, however, is 
not as comprehensive as the UNESCO publication. It does contain an up-to- 
date comparative review of the constitutional and administrative bases of radio 
broadcasting in those countries which are covered, viz., Australia, Denmark, 
England, France, Japan, Canada, Sweden, Switzerland and the United States. 


PERIODICALS 


In the field of periodic literature recent developments have been even more 
significant. Two new bulletins are now available which deal to a large extent 
with international aspects of copyright: (1) Revue Internationale du Droit d’ 
Auteur, 17, rue Pigalle, Paris 9e, edited by Henry Lemoine. This is published 
by a group of outstanding French copyright experts. The first issue of this new 
review (October 1953) has just become available. The review will undoubtedly 
become one of the most important periodicals in the field of comparative law, 
particularly since its major contributions appear in three languages, French, 
English and Spanish. All leading articles in the first issue deal with some prob- 
lems of comparative copyright law which are particularly current and interest- 
ing at the present time. Following a Prologue by Senator Marcel Plaisant, 
himself considered one of the most distinguished leaders in this field, an article 
by Alphonse Tournier, the Director General of the Bureau International de 
l’Edition Mécanique (B.I.E.M.) discusses a recent decision by the Brussels 
Court of Appeals on the effectiveness of notices on records prohibiting their 
recording without the author’s permission. The article is particularly interest- 
ing in view of the fact that the Brussels Court decided in favor of the effective- 
ness of such notice, while in our own country such notices were held to be in- 
effective in the Paul Whiteman case (R.C.A. Mfg. Co. v. Whiteman, 114 
F.2d 86 (2d Cir. 1940)), and were given protection only in the now famous 
Waring case (Waring v. WDAS Broadcasting Station, 194 At. 631 (1937)), by 
the Supreme Court of Pennsylvania. This is followed by an article entitled 
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“The Neuchatel Invitation” by Roger Fernay, Secretary General of the Na- 
tional Syndicate of Authors and Composers of Music. The article deals with 
recent developments in connection with national protection of motion pictures 
and its treatment under the Brussels Convention. It is a most interesting dis- 
cussion of the attitude of foreign countries with regard to the complete film as 
one copyrightable work, as contrasted with separate copyrightability of its 
component parts. It also discusses the difficult question to what extent a film 
should be treated as a composite work consisting of copyrightable parts or as 
one work of art or literature subject to copyright by its editor and/or other 
contributors who might be considered joint authors. This is followed by an 
article, also published in three languages, by Dr. Marcel Saporta on the prob- 
lem (which has also occupied the Copyright Office and the Bar in this country) 
to what extent the fair use doctrine should be applied with regard to the use of 
microfilmed copyrighted material made available for libraries and similar 
research centers. Another leading article by the Secretary General of the Syndi- 
cate of Artistic Property, Mr. Jacques-Louis Duchemin, discusses recent de- 
velopments and cases with regard to objects of the applied arts, a matter 
which is presently pending before the United States Supreme Court in the case 
of Stein v. Mazer, 204 F2d. 472 (4th Cir. 1953), involving the copyrightability 
of a statuette which forms the base of a lamp and was originally intended to be 
so used in thousands of copies. 

In addition to these leading articles, important recent decisions are printed 
(in French only) and a bibliography of recent literature in the field is added. 
It can be seen even from a glance at this first issue that the Revue will undoubt- 
edly become one of the most important sources of information and study in 
the comparative law of copyright all over the world. 

(2) In the United States, interest in copyright has developed to such an 
extent that a few months ago The Copyright Society of the United States of 
America was formed, which now publishes a bi-monthly Bulletin, seeking to 
give abbreviated and condensed information with regard to legislative, judi- 
cial, and administrative developments in the copyright field on both a national 
and an international basis. The Bulletin is a continuation of the Bibliographical 
Bulletin which had been previously published in mimeographed form by the 
Copyright Office. Thus far, three issues of The Bulletin have been published. 
Its editorial offices are at the Law Center of New York University, Washington 
Square, New York. 

WALTER J. DERENBERG* 


Davin, R. Tratado de Derecho Civil Comparado. Introduccién al estudio de los 
derechos extranjeros y al método comparativo. Tr. Javier Osset. Madrid: 
Editorial Revista de Derecho Privado, 1953. Pp. xxxvi, 632. 

Professor René David’s “‘Traité élémentaire de droit civil comparé” (Paris, 

1950) was noticed briefly and praised by Rheinstein in the initial number of this 


* Board of Editors. 
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Journal (vol. I, 1952, pp. 107-108). The present issue is more than a mere 
translation of the original. It is in effect a second edition, revised by the author 
in the light of his two years’ residence in the Americas and brought up to date 
in various particulars especially as to the law of Soviet Russia, China and 
Japan, and very substantially expanded in the chapters on comparative law 
institutes and associations, libraries of foreign law and teaching organizations 
throughout the world. The bibliography has been enlarged and made more 
valuable by the inclusion not only of recent books but of much new material 
on the Iberian and Ibero-American countries. In the main body of the book, 
a few pages are devoted to the Philippine Islands, not to be found in the French 
edition. The work, including a prologue by Professor A. Hernandez Gil, has 
thus grown from 562 pages to 668 pages. 

The work is divided into three parts or titles. 

The first part (pp. 3-204) is a conspectus of comparative law in general and 
of observations on the theoretical and practical value of the comparative 
method. Some acquaintance with the law of a foreign country is a prerequisite 
to understanding that country—a necessity in these days of crisis and tension. 

While the book is addressed primarily to French students, it is useful to 
students everywhere. What is true for the lawyers of France is true elsewhere. 
comparative law is a necessity for raising the standards of our own law. 

He well delimits the field to which he devotes his pages—what is meant by 
comparative law? What is the purpose we should have in mind? He warns 
against superficiality and counsels would-be comparatists to be modest in 
their claims and in their sphere of activity. It is impossible to embrace every- 
thing. And he usefully warns that the textbooks often give foreigners a false 
idea of what the law really is. Collaboration between the jurists of two or more 
countries is essential. 

The practical impact of foreign law is stressed. Business has become largely 
international. There are frequent instances when a merchant has to know 
foreign law, when a judge has to apply it. Neither the French system nor the 
American system as to proof of foreign law is satisfactory, for lack of education 
of the judge. This difficulty prevents a proper theory and application of private 
international law (pp. 55 ef seg.). There is need of a knowledge of foreign law 
for international intercourse. An understanding of it is essential for the for- 
mulation and development of public and private international law and for 
their application by national judges (pp. 100 ef seq.). 

Comparative law gives us a better grasp of national law (pp. 78 ef seg.) and 
is indispensable for an understanding of its tendencies, influenced as they are 
by world currents of thought (pp. 93 et seg.). It can make a useful contribution 
towards perfecting our own law, by legislators, courts, and textwriters, with 
due adaptation to local requirements and customs (pp. 112 ef seg.). He ex- 
presses astonishment, for instance, that the idea of the trust has not entered 
into French law. France can learn something even from Oriental law (pp. 134 
et seq.). 
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Another practical purpose is unification, or, as he prefers for most cases, 
the harmonization of law. Here he displays good sense, in contrast to many 
enthusiasts, as to the possibilities and desirability of unification of law. In this 
connection, there is an interesting dissertation on a topic rarely discussed, the 
relation of geography to law (pp. 142 et seq.). 

In all of this, David does not differ much from the exposition of Gutteridge 
(Introduction to Comparative Law, 2d ed., 1949), of whom he gratefully 
acknowledges himself to be a disciple. 

The second part of the book (Title II, pp. 205-392) is a brief exposition of 
presentday systems of law. His classification will not meet universal acceptance, 
but he recognizes that any classification must be to a certain extent arbitrary. 
His classes are into Western Law (subdivided into I French group, II Anglo- 
American group), Soviet, Mussulman, Hindu, and Chinese systems. His survey 
of Islamic, Hindu, and Chinese law is accompanied by apologies, as he has 
had to rely on second-hand sources, but there is value in a general knowledge 
of all these systems and of their underlying characteristics, even though it be 
at best superficial. 

Both the “civil” law and Anglo-American law form part of one system, that 
of the Western World. The opposition between the two is not as fundamental 
as that which separates them from other parts of the world. The difference is 
secondary, one of method and of technique rather than of results. They are 
united by a common Christian morality, by a common political concept (the 
liberal, democratic state) and by a common economic background. 

In the French group, he includes all the Western World, except the Anglo- 
American, because of the influence of the French codes and jurisprudence and 
of the community of ideologies (pp. 286 et seg.). This will undoubtedly arouse 
opposition, especially calling it “French.” 

In his remarks on the evolution of French law, he goes far towards helping 
to eradicate erroneous notions that have sprung up about it. Lamenting that 
so much of the narrow spirit of the exegetic schools still clings to it, so as to 
prevent French law from being the model to the world it once was, he deplores 
the nationalism of French jurists. But does he not himself show some evidence 
that even he has not been able to shake it off entirely? He is inclined, for 
instance, to underestimate the difference between French and Germanic law 
(p. 238). He finds a greater difference in Latin America, when he comes to 
make a comparison between it and continental Europe, paying full justice to 
the essential “social,” as opposed to political, democracy of Latin America and 
pointing to the influence of the United States on its law. The difficulties of code 
making, adapted to local conditions, are not neglected, nor the divergency 
between the theoretical codes and the living law (pp. 239, 261 et seq.). 

There is a keen analysis, possibly the best part of the book, of the essential 
differences, as contrasted with differences of merely secondary importance, 
between civil law and common law (pp. 264 e/ seg.). Here again his emphasis 
is on fundamental similarities rather than on minor differences as to sources 
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of the law, methods of interpretation, etc. The difference as to the scope of 
the rule of stare decisis, for instance, he finds, and I agree, has been exaggerated. 
True, the French lawyer looks first to legislation; the common lawyer to the 
decisions. But he attaches, it seems to me, undue importance to the old rule 
that statutes in derogation of the common law are to be restrictively construed. 
Another essential difference between English law and French law lies in some 
of the elementary concepts, impossible to translate properly from one language 
to the other, which underlie the structure of the law, e.g., “The distinction 
between common law and equity is completely extraneous to French legal 
conceptions” (p. 283). But is there not a somewhat analogous distinction 
between “civil law” and “commercial law,” subject to the jurisdiction of 
“civil” and ‘commercial’? courts, respectively, equally extraneous to our 
legal conceptions? 

He stresses the force of historical accidents (p. 285). The observations as to 
the extent to which the common law of England was applied in the early days 
of the American colonies and its later “reception” are perhaps overhasty, and 
he overemphasizes the difference between English law and American law due 
to the existence of written constitutions, federal law, and federal courts (pp. 
293 et seqg.). I cannot concur with his belief that American law is somewhat 
approaching French law and that it is a half-way station between the law of 
England and of France (pp. 296, 300). He is correct in so describing Louisiana, 
Quebec, and Scotland (pp. 300 ef seg.). 

The discussion of Soviet law is largely historical, due to the inaccessibility 
of the most modern books. Perhaps his most useful contribution here is his 
warning against taking prewar books as representative of the present state of 
the law, which has been profoundly modified in recent years. The originality 
of Soviet law is due in the first place to the philosophical doctrines which lie 
at its base —Marxism-Leninism-historical materialism—different from western 
capitalist societies (pp. 315 et seg.). The rejection of the doctrine of separation 
of powers is cited as an instance. In the sector of private property, Western 
principles have been maintained, but there has been a complete change in 
regard to public property, which constitutes the fundamental basis of the 
country’s economy. There is no liberty of contract between the state corpora- 
tions. The paper contracts between them have no economic, or legal, but merely 
a psychological, value. He emphatically denies the thesis that the so-called 
“socialization of the law,” the result of nationalization, etc. in France is tending 
to approach it to the Soviet system. He admires one aspect of Soviet juris- 
prudence, which he believes should be copied, to make the law, by eliminating 
technicalities, a people’s law and not merely a lawyers’ law. This opens up an 
interesting problem. Even persons sympathetic to the aspiration may well ask 
whether it is possible of attainment in a highly complex, industrial society. 
Not a word of condemnation of the harsher aspects of the Soviet system is to 
be found. We may indeed doubt, without losing objectivity, whether the 
Soviet is guided by any moral ideals as he seems to assume (pp. 321 ef seq.). 
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His exposition of Mussulman law (pp. 335-352) is derived chiefly from the 
French treatises on the French Islamic colonies. The Koran remains the basis of 
Islamic law, supplemented by the Prophet’s words and by the interpretations— 
the consensus omnium—of the sages. Differences in the schools of interpretation 
have given rise to a number of so-called “rites” governing personal status. 
Islamic law has been static since the 13th century, though there is a present- 
day tendency to question whether a change would be a violation of religious 
orthodoxy. This fixed Islamic law is not, however, the whole positive law of any 
country. The most useful analogy is to consider Islamic law much as canon 
law is considered in the Western World. The references to the recent codes in 
the Near East are valuable. Islamic law offers a vast field for research, and a 
necessary one, since it governs 300 million people, whose advance is signalled 
by the creation of two new states—Pakistan and Indonesia. The great lesson 
Islamic law can teach us, I believe, merely hinted at in David’s work, is the 
alliance that should exist between law and morality. 

The Western World has points of contact with Islamic law, but when we come 
to Hindu law (pp. 352-372) and Chinese law (pp. 373-392), we enter a truly 
foreign field. In the first place, we must note the wide diversity of races, peoples, 
languages, customs, and levels of civilization in that vague region “India” with 
its 400 million inhabitants. The caste system makes Hindu law still more diffi- 
cult to comprehend. Hindu law is essentially customary law and therefore in- 
finitely varied. There is no unity except in the limited sphere of Brahmanism, 
with its religious books, subject to different schools. The influence of English 
law, jurisprudentially and by codifications, is duly pointed out, but the abyss 
between Hindu and Western law will continue to exist. 

In China, law plays a very subordinate role. Social order is based primarily 
on rites, on social customs, on rules of conduct based on morality. The tradi- 
tional view is that legislation is an evil, and not even a necessary evil. Laws when 
issued are for officials, not for the people, to be used as models, and not expected 
to be applied to the full. An individual has no rights, only duties. There would 
be something rotten in the state if individuals were led to speak of rights. Litiga- 
tion is reprehensible; it disturbs the natural order of things. A plaintiff as well 
as a defendant can be put in jail for disturbing this natural order. Arbitration, 
compromise, adjustment are preferable, and many institutions favor their ap- 
plication. A government of (virtuous) men, not of laws, is the ideal. The theory 
of the “legists” disappeared soon after the 3rd century B.C., to be revived only 
in very recent years, with the incipient occidentalization of China and modern 
codes modeled on those of the West. These codes were incomprehensible to the 
Chinese mind. Behind their facade, the traditional conceptions continued. They 
were immediately repealed when the Communists took over the government 
in 1947. The ambition of the new rulers is to implant the Soviet system. Judges 
are now ordered to decide “according to the general principles of the new de- 
mocracy.” Information is lacking on how this is being carried out, but our 
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author is sceptical whether such a violation of Chinese tradition will be any 
more successful than were the Western-modelled codes. 

In the author’s thirst to find similarities rather than differences, he points 
to pretrial conferences, or analogous conciliation proceedings in other countries, 
and the widespread use of arbitration as constituting an approximation to the 
Chinese tradition, which in the reality of life, is not so far distant from our own 
actual practices, as at first sight appears. He dissents sharply from IThering’s 
concepts expressed in the “Struggle for Law.” 

The law of Japan has felt the influence of the Chinese tradition, but its evolu- 
tion has been different, with American influence strong in the postwar period. 

The final part of the book (title III, pp. 393-451) gives practical information 
for furthering the study of comparative law—a world survey of associations, 
organizations, universities, libraries, and publications. The edition seems to have 
been completed before the first issue of this Journal—no mention of it is made. 
Equally unfortunate, in view of the fact that its last meeting was held in 
Madrid in 1952, is the omission of the International Bar Association. These ex- 
amples serve to illustrate the difficulty of keeping up to date, not only as to the 
law, but as to comparative activities. David emphasizes the difficulties of trans- 
lation, has little faith in dictionaries and prefers original introductory works 
on the law of a country to the translation of textbooks (pp. 441 ef seg.) I think 
both are urgently needed. A hundred page bibliographical appendix closes the 
book. His foreign collaborators are not always up to the mark, and the lists 
are of variable character, e.g., while Argentina, Brazil, and Chile are well 
covered, the Bolivian and Colombian material is scanty. Mining law, except in 
two or three countries, is not included. The bibliography of works in Russian, 
included in the French edition, is quite sensibly omitted. 

David’s treatise in its French and Spanish versions, does for Latin readers, 
and on a more elaborate and up-to-date scale, what Gutteridge has done for 
English readers. Personally, I would have wished he had departed from his 
limited purpose of an introduction and given an exposition of at least a few of 
the various legal institutions and concepts of our law and of that of other coun- 
tries where the differences are most notable. For instance, the foreign reader 
will find frequent references to the trust, but no explanation of what the trust 
is—and on the other hand, we find references to certain civil law concepts, 
equally difficult for the Anglo-American lawyer. Nevertheless the book is an 
indispensable tool for the comparatist. 

PHANOR J. EDER* 


LepsIk, J. Stanné Prévo. Jeho vznik a vyvoj. (Martial Law. Its Origins and De- 
velopment). Prague: Knihovna Sborniku ved pravnich a statnich. Nova 
rada A. Obor pravovedecky, Cis. 20. (Die Bibliothek des Sammelbuches der 
Rechts-und Staatswissenschaften. Neue Reihe, A. Rechtswissenschaftliches 
Gebiet, Nr. 20.), 1945. Pp. 96. 
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LAny, E. P. Knihacerna jinak smolné mesta Smidar, 1631-1769. (The Black or 
“Pitch” Book of the City of Smidary, 1631-1769). Edice: Obrazy ze staro- 
ceskeho soudnictvi. Sv. II. (Editor: Surveys of old Bohemian Procedure, Vol. 
II), 1948. 

LAny, E. P. Smolné jinak cerna kniha mesta Solnice, 1569-1721. (The Black or 
“Pitch” Book of the City of Solnice, 1569-1721). Edice: Obrazy ze staro- 
ceskeho soudnictvi. Sv. IV. (Editor: Surveys of old Czech Procedure, Vol. 
IV), 1948. Pp. 98. 

CApa, Fr. Prehled déjin verejného prava ve stredni Europé. (A Survey of the 
History of Public Law in Central Europe). Brno: 1945. Pp. 88. 

VANECEK, V. Dejiny préva na Slovensku. (The History of the Law of Slovakia). 
Trest prrednasek. (A summary). Prague: 1945. Pp. 36. 

VANECEK, V. Kapitoly o Prévnich déjinéch Karlovy University. (A Survey of 
the Legal History of the Charles University). 2nd. ed. Prague: 1946. Pp. 144. 
Among the recent works on legal history published in Czechoslovakia, that 

of Dr. Lepsik is the first comprehensive study of the development of the 

Standrecht, i.e. the summary procedure of military and martial law. There is 

one previous work, the dissertation De judicio statio published in 1727 in Jena 

by K. Achatius Bechius. The author regards the Standrecht as a special form 
of criminal procedure; military martial law originated as early as the sixteenth 
century, while martial law as applied to civilians (Zivilstandrecht) dates from 
the eighteenth. The purpose of the former was to enforce military discipline; 
the latter protected the security and property of the people, and later the 
representatives of the state, against lawless elements; and the entire system, 
guaranteeing the rights of the accused was designed to prevent abuse. This de- 
velopment is traced from its origins in the ancient Bohemian procedure and 
the introduction of military penal law in the German army, the Reiterrecht, 
down to recent times, with special reference to Russia, Prussia, Norway, 

Sweden, Serbia, Poland, and especially Austria, including consideration of the 

earlier and contemporary literature. The work includes an extensive bibliog- 

raphy and an index. 

The two works published in 1948 by the former president of the Supreme 
Court in Prague, Dr. Emil P. Lany, on the four-hundredth anniversary of the 
establishment of the “Royal Council of Appeals” in Prague, are of interest for 
the history of criminal law. They contain records of cases in the black or 
“pitch” books of the cities of Smidary and Solnice in Bohemia, involving tor- 
ture, that sinister institution which afflicted the people of Europe and evidenced 
their cultural deterioration. The first of these volumes contains, in addition to 
the records of twenty-two cases of theft, lechery, receipt of stolen property, 
hooliganism, heresy, etc., with the confessions of the accused and the sentences 
of the Prague Council of Appeals, an introduction covering the history of this 
tribunal, founded in 1548 as a court to hear appeals from lower municipal courts, 
excerpts from various provisions in the laws of the Kingdom of Bohemia re- 
garding specific crimes, glossaries of old Czech and Latin terms, and four plates 
illustrating the various instruments used for torture. 
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The second volume edited by Dr. Lany treats specifically thirty-three cases 
in the Black Book of Solnice, involving a great variety of crimes, and also 
contains an introduction by Frantisek Hajn, chief librarian of the Municipal 
Archives of Prague, dealing with the employment of torture in the legal pro- 
cedure of the City of Solnice, and gives in the succeeding chapter an account 
of the foundation of the Royal Council of Appeals, occasioned by the uncer- 
tainties in the practices of the Bohemian municipalities, which in complicated 
cases had to seek legal advice abroad. Efforts were made in 1387, 1510, and 
1545 to discourage such recourse to foreign legal advice; finally, this practice 
was ended by the establishment of the Council in 1548. According to instruc- 
tions issued by King Ferdinand I, the court was formed by a president and 
thirteen councillors, representing the aristocracy, the knighthood, the burghers 
of Prague, and four doctors of the law. The court sat during the whole year 
and a quorum of nine was needed to render judgment. Recourse from a munici- 
pal court to another municipal court as well as to courts abroad was forbidden; 
the Prague Council was to be the only advisory court in Bohemia to which 
requests of this nature were to be submitted. This meant an increase in the 
agenda of the court and necessitated an increase in the number of councillors, 
finally reaching twenty-two. The court functioned until June 2, 1883, when it 
was transformed into a “General Court of Appeals.” 

Professor Cada’s survey of the history of public law in Central Europe was 
written specifically as a text for law students at Masaryk University (Brno). 
After an introduction dealing with the early tribal and family laws, the fol- 
lowing topics are covered: the political background, the administration, re- 
lations to the Church, and feudal beginnings of the Frankish Empire (Chapter 
1); the political and social conditions and the administrative organization of 
the Holy Roman Empire (Chapters 2-3); the two succeeding chapters relate 
to the Peace of Westphalia and the history of Germany, 1806-1945. The fol- 
lowing three chapters are devoted to the political conditions and institutions 
of Austria, Poland, and Hungary; the first of these, dealing with the Austro- 
Hungarian Monarchy from 1526 to its destruction, is of special interest on 
account of the wealth of the material presented concerning the law of succession, 
public adminstration, legal system, the Austro-Hungarian Compromise of 1867, 
and the constitutional problems of the Monarchy. The volume includes a 
chronological register, a table of notable Roman-German emperors, a list of 
the rulers of Bohemia, a bibliography, and an index. This book fills a gap in the 
available materials for teaching legal history. 

The first of the two listed publications by Professor Vanééek of the law 
faculty of Charles University in Prague is a summary of the history of the law 
of Slovakia in 43 paragraphs, designed to supplement the University lectures. 
It is divided into two parts, the first dealing with the history of the sources of 
law in early times, during the period of the estates (Standesperiode), and in the 
modern epoch; the second part concerns the constitutional development—during 
the Arpad regime, the “estate” and feudal periods of the Hapsburgs, and the 
era from 1848. An index is included. 
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The second work of Professor Vané¢ek is a new edition, without great changes, 
of the lectures with which he commenced his duties as Privatdozent at Charles 
University in 1932-33, the first edition having appeared in 1934. The first eight 
chapters in the work describe the successful efforts of the rulers of Bohemia 
to elevate the Latin School of Higher Studies at Prague, which was founded 
at the residence of the Bishop of Prague as a “‘studium particulare,” to the rank 
of a university; the Kuttenberg Decree of 1409, declaring the University subject 
to the State of Bohemia; the royal letter of 1699 providing for supervision by 
“defensores;” the various reforms in subsequent times, concluding with the 
laws of February 28, 1882, establishing the German and Czech Universities in 
Prague and of February 19, 1920, conferring the name “Charles University” 
on the Czech institution. The ninth and tenth chapters deal with the internal 
organizations and the development of the University foundations. 

This work is richly documented with citations to the literature on the legal 
history of Charles University, including both the published sources and se- 
lected publications concerning European universities generally. There is a 
convenient index, adding to the usefulness of this outstanding contribution to 
the history of the oldest university in Central Europe. 

RUDOLF KALHOUS* 


CoHEN, M. R.—Couen, F. S. Readings in Jurisprudence and Legal Philosophy. 

New York: Prentice Hall, Inc., 1951. Pp. xvi, 944. 

Philosophy of law has developed to meet two wants which are experienced 
in both legal science and legal practice, namely: the need for clarification of 
the foundations which underly the knowledge and the application of the law; 
and the need for valuation criteria. These practical values of legal philosophy 
are emphasized by the late Felix S. Cohen in the preface of this book: “. . .legal 
philosophy is not an escape from reality to an easy world, of irrefutable imagi- 
nings, but rather one of the most rigorous of intellectual disciplines. Abstract 
questions concerning the nature of the law have significance only against a 
background of concrete controversies. ... The first part of this volume there- 
fore deals with the materials of controversy in... varied fields and provides 
content for the more abstract considerations of the last three parts.” 

This anthology is a posthumous work of Morris R. Cohen, which has been 
expertly completed by his son, Felix S. Cohen. In the rich choice of excerpts 
from a large number of jurists and philosophers, European and American, the 
editor has felicitously included some choice selections from his father’s writings, 
as well as some of his own. The work is divided into four parts, Part I dealing 
with typical concrete institutions which give rise to philosophic problems, and 
the second part “explores general theories as to the nature of law, and of its 
judicial and legislative development.” It contains three sections, the first 
dealing with the nature of law; the second relating to the nature of the judicial 
process; and the last to legislation. Part II deals with “Law and General 
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Philosophy,” while Part IV is devoted to the interesting problem of the rela- 
tion between law and the social sciences, a subject matter which has not always 
been given sufficient attention. 

This anthology is the product of outstanding learning, and a wise choice has 
been made of the texts included. Nevertheless, one wonders about the reasons 
for certain omissions. Naturally, it would be unfair to blame the editor of an 
anthology for not having included therein the same texts which the reviewer 
would have chosen. Inevitably, every human mind has its unique perspective 
of preferences. Besides, no anthology, however rich and wide, should be expected 
to be all-embracing. Since the editor, however, invites the criticisms of his 
colleagues to correct errors of commission and omission, this reviewer would 
like to point out the fact that some thinkers, who indisputably are everywhere 
recognized as most outstanding, have been omitted or are not sufficiently rep- 
resented. 

There is no quotation from Plato. Saint Thomas of Aquinas is represented 
only with one and a half pages. Spinoza does not appear at all. Three pages from 
Stammler should be deemed too scarce a representation of the thinker who was 
responsible for the renewal of legal philosophy in the early XXth century. 

Perhaps the most striking disproportion is in the treatment given to Kelsen, 
to whom, out of the 927 pages, only seventeen lines are devoted. Irrespective 
of one’s agreement or disagreement with Kelsen, he undoubtedly must be 
recognized as one of the greatest legal thinkers not only of the present time but 
of all times throughout the whole history of jurisprudence. Moreover, it should 
be borne in mind that at present much legal thinking turns around the pure 
theory of law, either in favor of it, or against it. 

Furthermore, one cannot avoid regretting the omission of Giorgio Del Vecchio, 
Benvenuto Donati, Rava, and various other Italian legal philosophers. After 
all, jurisprudence owes substantial contributions to contemporary Italian 
thinkers. Some outstanding German thinkers are missing too, for instance, 
Radbruch. Neither is there any quotation from works written in Spain or Latin 
America, where philosophy of law has been successfully cultivated in the XXth 
century. 

As to English-speaking authors, it would have been desirable to take into 
account contributions by Jerome Hall, Edmond Cahn, Rheinstein, Boden- 
heimer, Joseph L. Kunz, and Goodhart, and to grant a larger space to Hunting- 
ton Cairns. 

There are doubtless reasons for some of those omissions. The editors them- 
selves state that they “have tried to present a wide selection of different view- 
points in a brief space. To accomplish this end it has been necessary to pass 
over many important works which are so solidly integrated that brief excerpts 
cannot possibly do justice to the viewpoints they develop.” This is the reason 
for omitting Plato and Spinoza. Moreover, despite the fact that the compilers 
wanted to present a wide selection, on the other hand, it is easily perceptible 
that a certain structure, either systematic or historical, underlies each part 
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of their anthology. Therefore, texts not fitting into that structure, however 
important they may be, were not inserted. Furthermore, however learned a 
scholar may be —and it must be stated that both Cohens attained a very high 
level in this respect—he is not expected to possess a fully exhaustive knowledge 
of the whole literature in his field in all languages. Felix S. Cohen, adopting a 
most praiseworthy attitude, says in his preface that he looks to the criticism 
of colleagues and students for aid to remedy omissions. 

The introductions to each chapter, as well as the numerous footnotes, are 
excellent and will give students very valuable help. These introductions clarify 
problems dealt with in the following excerpts, and point out the relations of 
individual doctrines with others. 

LUIS RECASENS-SICHES* 


HAGERSTROM, A. Inquiries into the Nature of Law and Morals. Edited by Karl 
Olivecrona, Professor of Jurisprudence, University of Lund, Sweden. Trans- 
lated by C. D. Broad, Knightbridge Professor of Moral Philosophy, Trinity 
College, Cambridge, England. (Vol. 40, Acta Societatis Litterarum Humani- 
orum Regiae Upsalensis). Uppsala: Almquist & Wiksell, 1953. Pp. xxxii 
377. 

Those of us who read or teach jurisprudence have enjoyed the English writ- 
ings of Vilhelm Lundstedt,' Karl Olivecrona,? and Alf Ross,? whom we have 
come to recognize as the foremost Scandinavian realists. At the same time as 
their Continental and American brothers in arms, though with greater vigor 
and consistency, they discarded the teachings of both “naturalists” and “posi- 
tivists” and struck out to create a new science of the law as a social fact. But 
they all are willing and indeed anxious to give full credit for much of their 
achievement to their common great teacher, Axel Higerstrém. 

Axel Hagerstrém was born in 1868 and died in 1939. He was one of those rare 
philosophers who, before attempting to analyze and disprove the opinions of 
others, feel obliged to acquire ‘‘some real knowledge” (xii) of the facts on which 
they hope to build. This true scientific spirit resulted in his greatest achieve- 
ment and in what some of us may consider his greatest defeat. During more 
than two decades he compiled and completed in part a monumental work on 
Roman and Greek legal history which by all accounts is an inexhaustible source 

* Visiting Professor of Jurisprudence, New York University; Visiting Professor, The 
Graduate Faculty of Political and Social Science, New School for Social Research; Social 
Affairs Officer, United Nations. 

1 See e.g., Lundstedt, Law and Justice (1952); Superstition or Rationality in Action for 
Peace (1925); Law and Justice: “A Criticism of the Method of Justice,” Interpretations of 
Modern Legal Philosophies (1947) 450; ‘The Responsibility of Legal Science for the Fate 
of Man and Nations,” i0 N.Y.U.L.Q.Rev. (1933) 326. See also Die Unwissenschaftlichkeit 
der Rechtswissenschaft (1932); and Le droit des gens, danger de mort pour les peuples (1937). 

2 Olivecrona, Law as Fact (1939); “Law as Fact,” Interpretations of Modern Legal Philos- 
ophies (1947) 542. See also Lagens Imperativ (1942). 

3 Ross, Towards a Realistic Jurisprudence (1946). See also Kritik der sogenannten prak- 


tischen Erkenntnis. (1933); Theorie der Rechtsquellen (1927); Virkelighed og Gyldighed i 
Retslaeren (1934). 
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for scholars in this field‘ but prevented Higerstrém from giving us more than 
glimpses into what may well have become one of the major systems of legal 
philosophy. 

What Hiagerstrém was looking for was the essence of all law. In this endeavor, 
like so many before him and after him, he felt compelled to take issue with 
the builders of that tower of Babylon which welike to call a science composed of 
the “schools of jurisprudence.’’® The present volume takes us through the various 
phases of a merciless fight against the will and command theories, the “‘natural- 
ists” (including Binding and Stammler), and the positivists among whom 
Kelsen is given a whole chapter. Higerstrém’s primary importance to us does 
not lie however, in these polemics of which we have had too many before 
and after, both in Europe and in this country, but, I believe, in the fact that he 
is perhaps the only “realist” who, having discarded misleading formulations, 
attempted himself to build on the debris. For to him, even a law deprived of 
naturalist glory and positivist purity was worth studying as a human fact, 
ascertainable as clearly and as securely as any other reality. 

This attitude shared by few, and acted on by fewer, of our contemporaries 
may, indeed, be the beginning of a new era of jurisprudence. It leads us, I 
believe, necessarily to investigations into that twilight zone of law and psy- 
chology in which Axel Hiagerstrém has made more visible the role i magic. 
As a contemporary of Freud, he shared with him some of his sources’ and much 
of the hostile reaction to his teaching.* But not until we shall have found the 
answer to the question why it is that belief in and fear of magic bears so heavily 
on our legal institutions and philosophies, shall we be able to replace magic by 
reason in the legal order. If Hagerstrém could not give us this answer, he 
taught us how to phrase the question—and this is a great deal. 


ALBERT A. EHRENZWEIG* 


The respective merits of editor and translator, in preparing this volume, 
could hardly be exaggerated. Professor Broad himself tells us how he profited 
from his familiarity with ‘“Hegelianised English,” which “closely resembles 


4 Der rémische Obligationsbegriff im Lichte der allgemeinen rémischen Rechtsanschauung 
(2 vol. 1927, 1941). The third volume of this work and an earlier major manuscript on Greek 
law have never been published. 

5 See my Book Review (Lask, Radbruch and Dabin), 64 Harv. L. Rev. (1950) 355. 

6 Pp. xvii, 8, 358, 366 (“unconscious complexes’). For a more elaborate explanation of 
this concept see Higerstrém, “‘Vergleich zwischen den Kraftvorstellungen der primitiven und 
modernen Kulturvélker,” Festskrift for Grotenfelt (1933). Lundstedt, Law and Justice 
(1952) 45 describes law and justice as a “certain psychological disposition in man, an instinct 
in him to build up a society and to maintain it.”’ If I may trust my less than perfect famili- 
arity with his language, Professor Ekeléf of the University of Uppsala, too, shares my psycho- 
logical bias. See his Straffet, Skadestandet och Vitet (1942) 23, 85, 92 et seq. 

7 Particularly Frazer’s Golden Bough. See also e.g., Ross, Towards a more Realistic Juris- 
prudence (1946) 225. 

8 Beseler, one of the greatest German Romanists, refused to enter into a discussion with 
“the mystic” Hagerstrém. 49 Sav. Z. Rom. Abt. (1929) 404. 

* Board of editors. 
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Hiagerstrém’s Swedish at its worst’’ (viii), while Professor Olivecrona assures 
the reader that the translation ‘actually reads more easily than the original 
text”’ (x). Hardly less difficult than the task of translation must have been that 
of selecting the most representative parts of Higerstrém’s writings. He was, 
first and foremost, philosopher; his interest centered in epistemology and the 
concept of reality. He started from Kant, but rejected subjectivism and es- 
tablished, instead, an objective theory of knowledge. Perhaps it is regrettable 
that Hagerstrém’s characterization of his own philosophy (1929) has not been 
included in this volume. A complete bibliography of his works would have been 
also welcome. A thorough understanding and criticism of a highly involved 
legal theory, the vital philosophical presuppositions of which are unaccessible 
to him, is more than a reader may hope to glean from this volume. 

However, the difficulty is much alleviated by Olivecrona’s masterly introduc- 
tion. Here he tells us that Hiigerstrém, in his inaugural lecture (1911) on the 
truth of moral ideas, had already concluded that there can be no science of 
duties, no science of the ‘‘ought.’’ Consequently, he reduced legal philosophy 
to sociology of law. His main work was concerned with criticism, discovering 
contradictions and confusions; but he paved the way for a thoroughly realistic 
conception of law. 

His criticism is directed, characteristically, at legal positivism no less than at 
the doctrine of natural law. He shows that within the framework of the impera- 
tive theory there is a constant confusion between the “is” and “ought,” con- 
stant infiltration of ideas belonging to natural law. He baffles the reader by the 
admission: “the confusion . . . is, in a certain sense, of essential importance for 
the scientific value of the theory” (254). Thus, Hiigerstrém not only criticized 
but also tried to understand traditional theory, to explain the unavoidable 
“confusion.” This, perhaps, is his chief claim to novelty. 

Though he sharply distinguished will, command, duty, and right, he showed 
also the “easy transition’ among them. In this, he seems to follow Hume; 
only, if he had drawn all the consequences, would he not have concluded that 
reality itself is tainted with “supersitition’”’? As it stands, his doctrine may be 
summed up (in simplified shorthand terms) as distinguishing will (intention) 
as a command (imperative) directed to oneself; command as a will directed to 
the action of another (suggestion); and duty as a kind of auto-suggestion. None 
of these three terms has anything to do with valuation (which seems to be 
limited to our wishes). Logical inference (which supposes judgment) is impos- 
sible in the cases of will and command, but feasible in the case of duty and 
right (although nothing real is meant but merely an abstract ‘‘certain some- 
thing’’). These are perhaps the most characteristic features. 

He held firmly that duty and right cannot be reduced to command. In line 
with this is the seemingly baffling admission that, under the “will-theory com- 
bined with the doctrine of natural rights,” “there is certainly not in principle 
any confusion between the willing of the state and its objectively valid establish- 
ment of rights and duties” (255). This basic dualism determines also the lines 
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of his ingenious, appreciative criticism of Kelsen. The dualism is applied in a 
masterly way to the problem of Declaration of intention in the sphere of private 
law (1935) in which lawyers will find his doctrine in a nutshell and in their own 
language. 

Perhaps the finest formulation of the basic idea, pointing both to the hard 
struggle for it in the past and to future prospects, is that we mean by rights 
“actual forces, which exist quite apart from our natural powers; forces which 
belong to another world than that of nature, and which legislation or other 
forms of law-giving merely liberate” (5). 

BARNA HORVATH* 


* Visiting Professor, The Graduate Faculty of Political and Social Science, New School 
for Social Research. 
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ScHwinD, F. Kommentar zum dsterrei- 
chischen Eherecht. Manz’sche Hand- 
kommentare zum _ 6sterreichischen 
Recht, 1. Wien: Manz’sche Verlags- 
und Universitaétsbuchhandlung, 1951. 
Pp. xvi, 366. 

During recent decades the marriage 
law of Austria has undergone a 
complicated development. The 
Austrian Civil Code of 1811 provided 
different sets of norms on marriage 
and divorce for the different de- 
nominations. The marriage ceremony 
was to take place before the minister 
of the parties’ religious community. 
For Roman Catholics, who constitute 
the great majority of the population, 
marriage was to be indissoluble; for 
Protestants, Jews, and others, divorce 
was to be permissible in accordance 
with their respective religious laws. In 
1868, the possibility of concluding 
marriage by civil ceremony was 
opened to persons who could not find 
a minister who would be ready to 
perform a religious ceremony for them. 
This state of affairs survived the 
Revolution of 1918, but in those 
states in which the governor was 
a Social-Democrat, i.e., particularly 
in Vienna, possibility of remarriage 
after the breakdown of a prior marriage 
was opened to Roman Catholics by 
the ingenious use of a Section of the 
Civil Code (§83), which empowered 
the state governors “for reasons of 
importance”’ to grant a party dispensa- 
tion from some impediment that might 
be standing in the way of his intended 
marriage. If a Roman Catholic had 
obtained a decree of judicial separation 
from his marriage partner, the governor 
would grant him dispensation from 
the impediment of the still existing 
marriage tie and so open for him the 
way to remarriage. The validity of 
these so-called marriages by dispensa- 
tion was controversial for a con- 
siderable period of time, especially as 
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conflicting decisions were rendered by 
the supreme court for civil matters 
and the supreme court for administra- 
tive matters. Since there did not exist 
any tribunal superior to these two 
co-ordinate courts, it appeared that in 
matters within the jurisdiction of the 
civil courts, a man might have to be 
regarded as being married to his wife 
No. 1, while in matters belonging to 
the jurisdiction of the administrative 
tribunals he might have to be treated 
as being married to wife No. 2. The 
practice of granting dispensation from 
the impediment of an existing marriage 
tie came to an end when the Social- 
Democratic state governors were 
removed by the Catholic federal 
governments of Dr. Seipel and his 
successors, but quite a few such 
marriages had been concluded and their 
status was anything but clear. Another 
element was superimposed upon the 
several layers of marriage law when 
the Concordat was concluded between 
Austria and the Holy See in 1938. 

While such was the legal situation 
in the main part of Austria, a totally 
different law obtained in the small 
state of Burgenland, which had been 
acquired from Hungary after the First 
World War, where Hungarian law 
remained in effect, and where marriage 
was thus treated as a civil contract, 
susceptible to dissolution by divorce 
for the members of all religious 
communities, including Roman- 
Catholics. 

When Austria was annexed by 
Hitler’s Germany in 1938, each of the 
two parts of the new Greater German 
Reich entered the union with its own 
legal system. Unification of the total 
legal order was envisaged but was 
actually carried out in only a few 
branches of the law. Among them was 
the law of marriage where the existing 
differences were, indeed, intolerable. 
The marriage laws of both Germany 
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and Austria were replaced by the new 
law, providing for the Unification of 
the Law of Marriage and Divorce 
(frequently referred to as the Marriage 
Law for Greater Germany) of July 6, 
1938 (RGBI. I 807), which, while by 
and large following the German 
pattern, and, in particular, extending 
to Austria the National-Socialist 
racial laws, brought important innova- 
tions for both parts of the Reich. 
Divorce was not only made generally 
available in Austria, but it was to be 
obtainable in any case of incurable 
marriage breakdown, even where 
neither party could be blamed for any 
specific misconduct. Following the law 
itself, six decrees were issued by the 
Berlin government to regulate ques- 
tions of detail. After the collapse of the 
Third Reich, all this marriage legisla- 
tion remained in effect both in 
Germany and Austria, except only 
those provisions which were of a 
strictly National-Socialist character 
prohibiting inter-“racial” marriages. 
In Germany the law was_ repro- 
mulgated, without these provisions, as 
Control Council Law No. 16, oddly 
enough in equally authentic, but not 
always corresponding English, Russian, 
and French versions, the German text 
being appended only as an unofficial 
translation. In Austria the text was 
similarly expurgated but also left in 
effect as the law of the land by the law 
of June 26, 1945, St. GBI. Nr. 31, one 
of the first legislative acts of the 
re-established government of Austria. 
Although both Austrian parties, the 
(Roman-Catholic) Austrian People’s 
Party and the Social-Democrats, 
would seem to prefer a law of Austrian 
vintage to one imposed by Germany, 
power is so delicately balanced 
between them that they have both 
found it wiser to keep their hands off 
the controversial matters of marriage 
and divorce. Only with respect to a 
few questions of detail has it been 
found necessary to promulgate new 
provisions, mostly of a transitional 
character. 


The complex body of the marriage 
law of the country as it is presently in 
force, is  lucidly expounded and 
annotated in the present book. The 
annotations are of the type usual in 
the German-speaking countries. They 
are not limited to citations of cases, 
but include their critical discussion in 
the context of the literature as found 
in books and law reviews, the materials 
illuminating the legislative history, 
and doctrinal opinion, including that of 
the author himself, who is both a 
professor of law at the University of 
Vienna and a member of the staff of 
the Austrian Ministry of Justice. For 
foreign users, the book is useful not 
only because it clearly explains the 
provisions of one of the world’s most 
modern and most carefully drafted 
laws on marriage and divorce, but also 
because it deals with many of the 
rules of the Austrian conflict of laws in 
matters of marriage and divorce. For 
the student of comparative law, it is a 
matter of special interest to see how 
the same text has been treated 
differently in several respects by the 
courts of the two countries in which it 
still constitutes the law. 

MAX RHEINSTEIN 


Tratado de Derecho Civil por Ludwig 


Enneccerus, Theodor Kipp y Martin 
Wolff. 11 vols. Barcelona: Editorial 
Bosch, 1947-1951. 

The completion of the translation 
into Spanish of this monumental and 
famous work deserves at least a passing 
notice. 

The translators state in the preface 
that they selected this work for 
translation because of its rigorous 
systematic method, its incomparable 
mass of materials, its clear and precise 
style, its method of posing fundamental 
questions and then entering upon an 
exhaustive treatment of details which 
do not detract from the sense of unity, 
and above all, its exquisite blending of 
the theoretical and the practical—a 
book of extraordinary utility to the 
teacher, an effective aid to the prac- 
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titioner, and an incomparable guide to 
research. 

The translations are as follows: 
General Part (39th ed.—Nipperdey), 
and Obligations (35th ed.—Lehmann), 
by Blas Pérez Gonzalez and José 
Alguer; Property (32nd ed.—Wolff) by 
the same, second Spanish edition 
edited by José Puig Brutau; Family 
Law (20th ed—Kipp and Wolff), 
second Spanish edition, by Pérez 
Gonzalez and José Castan Tobejfias; 
Succession (8th German revision— 
Kipp) by Pérez Gonzalez and José 
Alguer, with notes by Ramén M. Roca 
Sastre. 

The extensive notes at the end of 
each subdivision, many of them 
several pages long, comparing in 
detail the Spanish law with the 
German law as expounded in the text, 
make these volumes a useful treatise 
on the civil law of Spain as well as of 
Germany. The defects of the Spanish 
code are not glossed over. The original 
bibliographical footnotes are enhanced 
by reference to Spanish translations of 
several of the works cited. 

My lack of acquaintance with 
German law makes me incompetent 
to pass on the merits of the translation, 
but well aware of the difficulties of 
translating German, I do not hesitate 
to pay full tribute to the clarity and 
idiom of the Spanish version. The 
publishers have rendered a service to 
the legal profession by making 
available to a larger audience this 
classic work. It is already being 
extensively cited in Spanish and Latin- 
American texts and decisions and it 
will be of aid to the progress of the 
law in these countries. When will our 
publishers or universities make 
available in English outstanding 
foreign legal works? This, and other 
examples of what is being done abroad, 
put us to shame. 

PHANOR J. EDER 
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Renato Balzarini. Bologna: Cappelli 
editore, 1953. Vol. 1, No. 1, Pp. 326. 

The First International Congress on 
Comparative Labor Law was held in 
Trieste in May, 1951. Professor 
Renato Balzarini of the University of 
Trieste had essentially contributed to 
the preparation of the Congress. Its 
great success probably motivated him 
to embark upon a highly promising 
enterprise, the publication of a 
quarterly devoted to international and 
comparative labor law. 

A short time ago the Rivista di 
Diritto Internazionale e Comparato 
del Lavoro published its first issue 
under the direction of Professor 
Balzarini. He is assisted by a “‘scientific 
committee” composed of experts from 
the most important countries in the 
world. The eleven editors are nationals 
of Argentina, Austria, Belgium, Brazil, 
France, Italy, The Netherlands, Spain, 
Sweden, Switzerland, and the United 
States. The new review is published by 
Cappelli in Bologna. 

The first issue presents an immense 
wealth of information on fundamental 
problems of labor law in Belgium, 
Brazil, Germany, Spain, France, Italy, 
The Netherlands, Sweden, Switzer- 
land, and the United States and 
Argentina. There is an article by 
Professor Deveali (Buenos Aires) on 
the status of employment contracts 
and the collective bargaining contract 
in private international law and a 
very comprehensive article, written by 
Professor Balzarini, dealing with the 
“Source of International Labor Law;” 
it is a study of the norms created by 
positive international law. Professor 
Haimmerle (Graz, Austria) is repre- 
sented by an article on the ‘Nature 
of the Relation between Labor and 
Society.”” (The German term, Arbeits- 
verfassung, has no equivalent in the 
English language.) 

An article by Professor Botija 
(Madrid) on the “Codification of Labor 
Law” and an article by Professor 
Gottschalk on the nature of the bonus 
as part of the salary or as a gift, focus 
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on problems which assume increasing 
significance. Professor Molitor (Mainz) 
contributes an article on ‘“Develop- 
ment and Problems of Collective 
Contracts in Germany.” 

Substantial reports on the develop- 
ment of labor law in various countries 
follow these studies. There are reports 
on France, 1950-52; Germany from 
1945-52; Italy, (since the end of the 
war); The Netherlands, Spain, United 
States since 1950; Spain, Sweden, and 
Switzerland; these reports have been 
contributed by Messrs. Levansur, 
Nipperdey, Paroli, Keuskamp, Palan- 
car, Lenhoff, Kurtz, and Schwein- 
gruber, respectively. Finally, there are 
Notes and Comments on the ‘“‘Accién 
Social and Argentina’s Second 5-year 
Plan” (by Deveali), on legislative and 
decisional law, as well as literature 
concerning Belgian labor law (by 
Geysen) and Brazilian labor law (by 
Gottschalk). 

The contributions are published in 
the languages used by the authors. 

ARTHUR LENHOFF 


SCHLOCHAUER, H. J. Der Rechtsschutz 
gegeniiber der Tiitigreit internationaler 
und iibernationaler Behérden. Frank- 
furt-am-Main: V. Klostermann, 1952. 
Pp. 39. 

The author, professor at the Goethe- 
University, Frankfurt /Main, and spon- 
sor of the publications of that uni- 
versity’s Institut fiir auslindisches und 
internationales Wirtschaftsrecht, pre- 
sents a thin, but important volume as 
the first issue in this series. 

He divides his work into three 
parts, dealing in the first—a kind of 
explanatory preface—with the Erschei- 
nungsformen (literally: forms of ap- 
pearance, but from the context rather: 
essentials) of international and supra- 
national authorities, in the second, with 
protection against international, in the 
third, with protection against supra- 
national authorities. 

Thus, small as the book may be, it 
has a twofold aim: as a learned treatise 
on two types of phenomena in inter- 


national law, it will assist the abstract 
thinker in the field; and as a kind of 
manual it seeks to guide the practical 
lawyer, the attorney, the counsel for a 
state in its case on the docket of inter- 
or supranational agencies. This 
reviewer thinks that the author has 
achieved both aims with splendid 
success. 

However, it must be pointed out 
that, in the first part, Dr. Schlochauer 
appears much more at ease when 
defining and explaining international 
authorities, while we are left to 
conclude, with the help of enumeration, 
elimination and a-contrario inference, 
the main determinatives of supra- 
national agencies and their jurisdiction. 
Generally speaking, he declares the 
separate juridical personality (Rechts- 
persénlichkeit) of an_ international 
agency to be the distinctive criterion 
of its supranational quality. Of course, 
time occasionally is not on any author’s 
side, and when ours mentions (p. 10) 
that the supranational character of the 
United Nations secretariat and its 
personnel has been under discussion, 
we know by now that any supra- 
national agency would hardly accede, 
as far as its personnel policy is con- 
cerned, to the directives of the 
individual employee’s parliament—or 
congressional committees, as happened 
very recently. The European Mon- 
tanunion, however, seems to be a real 
supranational organization, since it 
resembles a federation with federal 
agencies and sovereign member states. 
Also the European Defense Organization 
complies with the necessary premises of 
a supranational character. 

In the second part, the author 
endeavors to catalogue international 
authorities as they presently exist; he 
describes briefly the different pro- 
cedures and advocates an international 
application of administrative procedure 
laws. He recommends that any person, 
natural or juridical, should have the 
right of intervention before and against 
any international agency, i.e. of being 
a party, if interested actively or 
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passively, with the right of appeal and 
even of pleading for annulment. 

The third part is dedicated to the 
protection as provided for any party 
in the European Montanunion and 
European Defense Organization 
treaties. It is interesting to observe 
that, according to the author, the more 
detailed French law with its restrictive 
checks and possible claims for in- 
demnity directed against administra- 
tive officials and the administration 
itself has prevailed over the German 
legal regulations, more favorable to the 
public employee. 

Of especial advantage to the func- 
tioning of the organizations and 
stimulating speedy work is the 
institution of the Untdtigkeitsklage, a 
writ to be filed with the administrative 
court, provided by both treaties, as 
soon as any agency does not issue a 
decision concerning an application 
deposited with it. Nonissuance of such 
a decision is to be regarded as rejection, 
and, after a certain space of time, the 
complaint mentioned can be filed. 

We owe thanks to the author for 
giving us, in this small volume, a 
textbook in a very specialized field; in 
its terse language it covers much 
material and will be read by teachers 
and students with profit. The booklet 
could serve as a very interesting 
discussion topic in any advanced class 
of international organization or law. 

ROBERT RIE 


Wimmer, A. (Ed.) Die Menschenrechte 
in Christlicher Sicht. Freiburg i.Br.: 
Verlag Herder, 1953. Pp. viii, 102. 
This small volume includes seven 
excellent lectures and the closing 
address of Hermann Gégler, secretary 
of state of Wiirttemberg, at the first 
postwar conference on human rights 
of the Mouvement international des 
intellectuels catholiques, in Limburg/ 
Lahn during Easter week 1951, as well 
as the UN Declaration of December 10, 
1948, the European Convention for the 
Protection of Human Rights and 
Basic Freedoms of November 4, 1950, 
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and the Limburg resolution adopted by 
the conference. 

In the first of these lectures, the 
editor of the volume, a high-ranking 
judge at Bonn, strongly condemning 
“Legalized illegality” which sacrifices 
human victims to organized crimes of 
amoral state machines, seeks to define 
human rights from the Christian 
viewpoint, while in the second Dr. 
Paul Wolff, secretary general of the 
Katholischer Akademikerverband, em- 
phasizes the dignity of the human 
being as the basic issue. In the lecture 
by Professor Joseph J. M. van der 
Ven of the Netherlands, the interpreta- 
tion of human rights is stressed as the 
chief task of the courts of justice, 
national and international. A thorough 
lecture on the history of human rights 
by Heinrich Kipp, counsellor of the 
Bonn ministry of justice, objectively 
presents the American constitutional 
development, underscores the contri- 
butions of the Spanish scholastics who 
opposed religious intolerance, and 
frankly recognizes the responsibility of 
the German state for abolishing the 
guarantees of human rights under the 
Weimar Constitution and the basic 
laws of the member states. Yet it is 
strange that the prohibition of the 
slave trade by the Congress of Vienna 
is not mentioned; indeed, this reviewer 
fears—without being a Marxist—that 
Dr. Kipp’s implication that the papal 
encyclicals asserting social or group 
rights have been issued to enrich the 
American declaration of individual 
human rights, has been somewhat 
construed to avoid mentioning the 
Beelzebubs of the modern world—Karl 
Marx, the labor union movement, and 
the Moscow communists. 

The legal problems involved in 
protecting human rights are the 
concern of two lectures by Professor 
Hermann Moske of Frankfurt and 
Bonn: the first deals with the develop- 
ment of international protection 


through (1) agreement by treaty to 
respect human rights, (2) mutual 
guarantee by treaty of the right of 
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appeal by individuals in case of 
violation of human rights, and (3) 
appeal to a supranational agency by 
injured individuals; the second asserts 
the obligation of Germany, on religious 
grounds, to provide constitutional 
protection of human rights. In the 
seventh lecture, Dr. Miihlenhéver, also 
of the Federal Ministry of Justice, 
analyzes the European Convention of 
Basic Human Rights, establishing a 
European Commission to hear appeals 
in cases involving violations of human 
rights. 

ROBERT RIE 


RANK, R. Einwirkung der Krieges auf die 
nichtpolitischen Staatsvertrige. Uppsala: 
Svenska Institutet for Internationell 
Ratt (Harry Ax:son Iohnson-Insti- 
tutet), 1949. Pp. 234. 

This is a very compact, highly 
technical study of the consequences of 
war on nonpolitical multilateral 
treaties. Dr. Rank is an Estonian 
scholar who received his Dr. Jur. at 
Heidelberg University. He has been 
associated with the Swedish Institute 
of International Law at the University 
of Uppsala of whose publication series 
this is No. 8. 

Realizing the overwhelming scope of 
the problem, the author limits himself 
both horizontally and vertically. He 
treats only the areas of protection of 
individual rights (patents, trade marks, 
copyright, family law) and_inter- 
national transport and communication 
agreements. Furthermore, with correct 
emphasis on the trend, he deals only 
with multilateral instruments falling 
into these spheres. The compressed 
way in which the historical doctrinal 
background of his investigation is 
presented introduces some less for- 
tunate implications and_ generaliza- 
tions. But this does not change the 
correctness of the author’s conclusion 
that war does not dissolve such inter- 
national contractual relations per se, 
if this does not correspond to the will 
of the states-parties. To support this 
doctrine, which developed out of the 


maze of previous divergent opinions 
only between the two wars, Dr. Rank 
offers an impressive collection of 
instances of law and practice, docu- 
mented in detail. Of particular interest 
among them is the attitude of the 
United States, illustrated especially 
by references to postwar relations with 
Italy and the Balkan ex-Nazi satellites. 
In spite of the clear and well- 
balanced German diction used, this 
book is not easy reading. It will be, 
however, appreciated as a monographic 
reference both by the internationalist 
and the comparative lawyer. A list of 
sources, some of them in less accessible 
languages (e.g., Finnish), comprises 17 
pages. Dr. Rank has significantly 
contributed to the clarification of the 
problem. At the same time he has 
shown what a long way international 
law has to travel before even such 
relatively uncontested areas will see 
their unification and codification. His 
premise is obviously that the formal 
outlawry of war in the Charter has not 
a priori nullified the problem at hand. 
JARO MAYDA 


HorvatH, B. A Magyar Kézjog Kis 


Tiikre. (A Short Survey of Hungarian 
Constitutional Law). 1. Kis Magyar 
Kényvtar. New York: A Magyar 
Nemzeti Bizottmany Vallas és K6zok- 
tatdsiigyi Bizottsaga, (Hungarian Na- 
tional Committee for Religion and 
Culture) 1953. Mimeographed. Pp. 76. 

This series of popular lectures in the 
Free University Lecture Series has 
been prepared for the use of lecturers 
and students by the distinguished 
Hungarian jurist, Professor Barna 
Horvath, formerly of the Universities 
of Szeged and Budapest, who is a 
member of the Graduate Faculty of 
Political and Social Science, The New 
School for Social Research. These 
lectures provide an objective historical 
analysis of Hungarian constitutional 
law, comparatively setting its salient 
features in the general perspective of 
European constitutional development. 

In the first chapter, an account is 
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given of the Hungarian constitution 
and its development, until the Consti- 
tution of 1946, as a customary law 
embodied in the documents which 
constitute the landmarks of Hungarian 
legal history. Notable examples are the 
Aurea Bulla of 1222, the Tripartitum 
of Werbéczy of 1514, formulating the 
famous doctrine of the “Crown” and 
of the “una eademque nobilitas;” the 
Planum Tabulare of 1769; the legis- 
lative enactments of 1848 declaring 
equality before the law, freedom of 
the press, and government by popular 
representation, which were followed by 
the end of the century by laws that 
formed the basis of judicial inde- 
pendence and constitutional control. 

The second chapter covers the 
checkered history of Parliament with 
its suggestive analogies to the evolution 
in England and other countries of 
Western Europe. Chapter three deals 
with the Executive and provides an 
instructive summary of the manner in 
which the royal power was_ sub- 
ordinated to the rule of law, the 
organization of the administration, 
the changes introduced with the 
adoption in 1946 of a presidential 
system, and the relations between the 
legislature and the executive in the 
enactment of law. 

Chapter four, on the Judiciary, 
depicts the history and organization of 
the courts. It portrays the slow 
development of limited devices to 
remedy unconstitutional action by 
officials, and its culmination in 1896 in 
the institution of a Conseil d’Etat 
(Kézigazgatdsi Birésdg) with jurisdic- 
tion over impeachment of ministers, 
pleas by municipalities involving viola- 
tion of statutory rights, elections, 
public accounts, etc. 

The remaining three chapters deal, 
respectively, with the problems of 
Nationality, Human Rights, and the 
Rights and Duties of Citizens under 
the Hungarian constitution, in the light 
of the development of the basic 
conceptions of international law and 
due process in Western European 
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culture, as well as the effects of the 
revolutionary changes since 1948. 
HESSEL E. YNTEMA 


DE FELIGONDE, B. Les Sources Actuelles 


dun Droit International Médical. 
Paris: Les Editions Inter-Nationales, 
1952. Pp. 152. 

Most of those who had the occasion 
to witness the Nuremberg war crimes 
trials would probably agree that one 
of the most tragic episodes of those 
trials was the case of the German 
physicians accused and convicted of 
war crimes and crimes against hu- 
manity in the course of their atrocious 
“experiments.” Another post-World 
War IT trial,! conducted by a Soviet 
tribunal, appears to have established a 
case against Japanese physicians who 
committed atrocities in their experi- 
mentations with methods of bacterio- 
logical warfare. 

Based on these and other similar 
events, this book presents a courageous, 
well-organized and highly convincing 
argument for the need of an “‘inter- 
national law of medicine.” 

The purpose and scope of the 
proposed international law of medicine, 
according to the distinguished author 
of one of the prefaces to the book,? 
would be to define and regulate the 
legal rights and duties of medical men 
everywhere toward their political 
governments. The specific task of 
Mademoiselle de Féligonde’s work is 
the critical examination of the 
presently existing sources of such law. 

In accordance with the well- 
established international legal method,’ 
Mlle. de Féligonde’s search proceeds 
from international treaties and con- 
ventions, international customary law, 


general principles of law recognized by 


1 The Khabarovsk Trial, December 25-30, 


1949. 


2 Paul de La Pradelle, Professor of Law, 


University of Aix-en-Provence; Member, 
Medico-juridical Commission of Monaco. 


3 Cf. Article 38, Statute of the Interna- 


tional Court of Justice. 
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civilized nations, through international 
case law, terminating with treatises, 
opinions of learned societies, etc. 

The author’s examination of the 
existing treaties and conventions on 
the subject is divided, with con- 
siderable logic, into two parts. The first 
part contains what the author describes 
as “positive sources.”’ These consist for 
the most part of the various multi- 
lateral Geneva Conventions concluded 
between 1864 and 1949. Although 
Mile. de Féligonde’s analysis of 
several of these Conventions appears 
somewhat cursory, her criticisms and 
comments seem to be well taken from 
the viewpoint of the practical require- 
ments of the international law of 
medicine she proposes. 

The second part of the author’s 
discussion of treaties and conventions 
is labeled ‘negative sources,” and 
contains a brief discussion of the 
somewhat controversial U.N. Genocide 
Convention and the still unratified 
Universal Declaration of Human 
Rights. These sources, of course, are 
negative in the sense that they do not 
specifically deal with the status of 
medical rights and obligations, but 
rather enunciate universally applicable 
limitations on national and _inter- 
national conduct.‘ 

Under the heading of international 
customary law, Mlle. de Féligonde 
examines a few cardinal principles of 
medical ethics, as embodied in a 
variety of forms ranging from Hip- 
pocratic writings to contemporary 
French, Belgian, and Swiss Codes.§ 





4 The relevancy of these sources to the sub- 
ject matter can hardly be questioned, how- 
ever, in view of the fact that the Nuremberg 
trials were one of the motivating factors in 
the drafting of the instruments in question. 

5 Decree No. 47-1169 of June 27, 1947, 
Bulletin Législatif Dalloz, 1947, p. 521; Code 
Médical Belge, (Bruxelles); Code Médical 
Suisse du Canton de Genéve. See also, 
Lorinczi, The Legal Liability of the Physician 
in France, 2 AMERICAN JOURNAL OF Com- 
PARATIVE LAw (1953) 226, pp. 227-229. 


The discussion of the history and some 
of the provisions of the Code of Ethics 
of the World Medical Association in 
this connection seems much more 
interesting than germane. 

As international case law, the 
author reviews briefly the ‘Doctors’ 
Case” of the second Nuremberg trials 
and the 1949 Khabarovsk Trial.® 
Mile. de Féligonde at this stage’ takes 
issue with the position of the American 
Medical Association regarding experi- 
mentation on a voluntary basis with 
condemned criminals, and her argu- 
ment on the question is one of the high 
points of the book. 

Under the heading of treatises, 
opinions of learned societies, etc., Mlle. 
de Féligonde chose two highly contro- 
versial subjects as possible sources of 
international medical law: narco- 
analysis® and euthanasia. The author’s 
pro and con discussion of the au- 
thorities on these subjects, although 
something less than impartial, is 
interesting and informative. 

The work concludes with a resume of 
the history and recent activities of the 
Medico-juridical Commission of 
Monaco. 

Mlle. de Féligonde’s book, besides 
dealing with an interesting and 
thought-provoking subject, has two 
principal merits; first, its tone and 
approach testify eloquently to the 
sincerely humanitarian and moral 
spirit in which the work was written. 
But, more significantly, Mlle. de 
Féligonde avoids a pitfall common to 
explorers and crusaders for new 
causes; she does not assume _ the 
existence of her destination, which, 
ultimately, is an international law of 
medicine. She is merely attempting to 
define a course by pointing to the 


§ Supra, note 1. 

7 Féligonde, op. cit., p. 71. 

8A term coined by Stephen Horsley for 
questioning or psychoanalysis of a subject 
while under the influence of barbiturates. 
More commonly known in the United States 
as the use of “truth serums.” 
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existence of sources out of which such 
a law might be developed. On that 
basis, one is strongly tempted to admit 
that Bernadette de Féligonde is 
traveling in the right direction. 
GEORGE G. LORINCZI 


Grecu, G. Les Chambres Arbitrales et 
l’ Arbitrage Commercial. Paris: Librairie 
Générale de Droit et de Jurisprudence, 
1952. Pp. 167. 

Notwithstanding numerous contri- 
butions by the French experts to the 
general literature of arbitration law, 
little appears to have been written 
that compares with the reasonably 
extensive treatment accorded the law 
of December 31, 1925, in this work. 
The Code of Civil Procedure (Des 
Arbitrages, Arts. 1003 to 1029) is the 
conventional arbitration referent in 
France. Under the law of 1925, 
Article 631 of the Code of Commerce 
was modified, however, and _ the 
validity of the compromise clause in 
commercial matters was conceded. 
Relatively speaking, the arbitration 
device is an exceptional one in France; 
in entrusting to arbitrators the power 
to resolve a dispute, the parties 
renounce the guarantees that confer 
jurisdiction upon regularly constituted 
courts. It is for this reason that the 
compromise clause has been subjected 
to particularly rigorous conditions. 

In this volume, M. Grech discusses 
in good-humored fashion the origin of 
the compromise clause in France, its 
history, and its role in private law; 
the creation of arbitral bodies since 
1925, their functioning, and the rules 
and decisions governing their opera- 
tion; qualifications of arbitrators; and 
the divers advantages and disad- 
vantages of the 1925 statute, parts of 
which are critically analyzed and 
interpreted. As the chief raison d’étre 
of arbitral proceedings, it is the 
author’s contention that just results 
are rarely wanting, not to discount, of 
course, the economy and expediency 
that accompany its use. Appeals, 
provisional remedies, validity of de- 
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terminations, unification of arbitral 
rules, and international arbitration are 
also discussed, as is the function of 
amiable composition in French arbitra- 
tion proceedings. To the extent that 
the literary style used is devoid of much 
of the truculence that frequently 
marks legal tracts, there is much to 
commend it. The appendix contains 
copies of the Rules of the Paris and 
Strasbourg Arbitration Chambers, a 
sample of the compromise clause, and a 
list of the Arbitration Centers in 
France, North Africa, and the Saar, 
with addresses and telephone numbers. 
Although arbitral bodies in France 
are primarily under the judicial 
control of the state, and under the 
authority of the Cour de Cassation, 
their significance as legitimate legal 
organs, possessing _ jurisdictional 
competence and authority is made 
quite apparent by this presentation of 
growing practice and procedure. Ex- 
amination of this text need not be 
confined to the French lawyer and 
business man; a short exercise like 
this in one facet of a foreign legal 
system will necessarily further the 
comprehension of anyone at all 
concerned with international trade 
relations and comparative  juris- 

prudence. 
HILLIARD A. GARDINER 


Fox, H. G. The Law of Master and 


Servant in relation to Industrial and 
Intellectual Property. Toronto: Uni- 
versity of Toronto Press, 1950. Pp. 
xxviii, 153. 

The author of this book is a well- 
known Canadian business executive 
who holds the honorary appointment 
in the University of Toronto of 
Lecturer in the Law of Industrial 
Property. He is thus well qualified to 
write about a subject which is of much 
importance in the modern world. And 
although the book is written for 
Canadian lawyers. such frequent 


reference is made to English and 
American law that the book is of 
interest to many lawyers outside 
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Canada. Dr. Fox considers five types 
of industrial and intellectual property: 
patents, trademarks, industrial de- 
signs, copyrights, and what are 
commonly called trade secrets. With 
reference to each of these he examines 
the factors which are relevant in de- 
termining the rights of the master and 
his servant. In the first chapter there 
is a very comprehensive discussion 
about the master’s patent rights over 
things invented by his servant in the 
course of his employment. The im- 
portant distinction is between those 
devices whose invention was an 
intrinsic part of the servant’s employ- 
ment and those whose invention was 
merely incidental thereto. In the first 
case, the servant is in the position of a 
trustee and the master has a corre- 
sponding equitable right in the 
invention; in the second case, the 
master has no such rights. There is 
also an interesting digressive examina- 
tion of the “shop rights’ of the 
employer under American law. 

Less attention is given to trade- 
marks, industrial designs, and copy- 
rights since the law on these topics is 
in many respects similar to that 
discussed in respect to patents. A 
general examination is also made of 
the master’s vicarious liability for 
infringements by his servants of the 
intellectual and industrial property 
rights of third parties. These topics 
are all discussed in the first four 
chapters of the book, which taken 
together form a short, clear, and 
comprehensive review of the subject, 
presented in a way which would be 
particularly instructive to the prac- 
titioner. The only subject which is 
perhaps insufficiently explained is the 
nature and extent of the equitable 
remedies available to the master for 
the protection of his property rights. 

The fifth and sixth chapters are 
conveniently read together. Chapter 5 
concerns the obligations of secrecy 
between master and servant, Chapter 6 
the obligations of the servant after he 


has left the master’s employment. 
These topics are of great complexity 
and are tied up with questions of 
illegality in the law of contract. The 
principles to be applied in deciding 
whether a contract is in unreasonable 
restraint of trade, which are of decisive 
importance in this matter, are in- 
adequately explained. Their applica- 
tion is illustrated by quotations taken 
out of their contexts from cases whose 
facts and decisions are not disclosed. 
The problem which must have faced 
the author here is one of great dif- 
ficulty. It was necessary to be selective 
in discussing cases on illegality since 
many important cases are not im- 
mediately relevant to the theme of the 
book. On the other hand, the cases 
reported in this book give a rather 
confusing picture of the law. It is here 
that the author’s professional view- 
point is most apparent, and for this 
reason the practitioner would probably 
not encounter the same difficulty as the 
present reviewer in assimilating the 
subject matter of these two chapters. 

In the last chapter—‘“disclosures 
by servants and _ publication”—are 
discussed those cases where the mas- 
ter’s right to intellectual and indus- 
trial property is destroyed through 
failure to protect those rights after 
they have been made public. The law 
on this topic is almost entirely statu- 
tory and is clearly and concisely 
interpreted. 

The merit of this book is that it 
presents a clear account of an in- 
teresting and important subject, 
which is not often discussed from the 
point of view of Dr. Fox. Its use to 
the practitioner is quite evident, but 
the subject is one which should also 
appeal to the academic lawyer. It is 
fortunate that a man who is ac- 
quainted with the law on this topic, 
both as a scholar and a business man, 
should have written what is, all 
things considered, a very stimulating 
and readable book. 

THOMAS CRUMP 
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Ricca-BARBERIS, M. Portieri, concubine 
€ commercianti profittatori. Torino: 
Giappichelli, 1953. Pp. 59. 

This monograph draws attention to 
the development of a dominium utile, 
or property in fact, superimposed 
upon the legal title, as exemplified by 
concessions to concierges, concubines, 
and merchants. The transfers of 
property occasioned by what is eu- 
phemistically termed “simple trans- 
formation” are considered in the 
preface, from a purely legal viewpoint, 
without evaluating their desirability. 
The irresistible tendency to attack 
property has apparently influenced 
the legislature itself, rendering it 
sympathetic to extension of the right 
to continuance in possession enjoyed 
by the mistress of a defunct tenant. 

Much more important is so-called 
commercial property, which in France 
as in Italy has given rise to active 
controversy. In 1939, a proposal to 
introduce it in France failed on ac- 
count of the opposition of the senate; 
only in 1946 has the conception se- 
cured recognition as a result of the 
law of April 16, which in certain cases 
provides for extension of contracts. 
The author would not favor its in- 
troduction in Italy; article 2043 of 
the Civil Code provides for cases of 
abuse, and in the absence thereof the 
claim of possession is an adroite 
usurpation, though not in the sense 
conceived by Rousseau. Examining 
commercial property in the light of 
the English legislation and in_his- 
torical perspective, the author seeks, 
as a French senator proposed, to bar 
the way to a general offensive against 
property rights. 


GEILKE, G. Das Staatsangehérigkeits- 
recht von Polen. Sammlung geltender 
StaatsangehGrigkeitsgesetze. Band 9. 
Berlin: Alfred Metzner Verlag, 1952. 
Pp. 327. 

Dr. Geilke’s book consists of two 
main parts. In the first part, the 
author gives a historical review of the 
various legislations which have dealt 
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with the problem of Polish citizen- 
ship; this starts with the period 
“before the Treaty of Vienna,’  al- 
though it would be more appropriate 
to consider the legislation of inde- 
pendent Poland before the partitions 
as a separate subject. The same part 
contains a characterization of the 
nationality law of January 19, 1951, 
and its comparison with previous 
legislation of postwar Poland. The 
second part of the book—by far the 
largest—contains a German transla- 
tion of Polish laws and decrees as well 
as of international treaties and agree- 
ments, affecting the problem of na- 
tionality on the subject. This is a 
useful and a comprehensive collection 
of legislative texts. Probably be- 
cause the Polish Law of May 6, 1945, 
is concerned with the exclusion from 
the Polish community of persons en- 
rolled on the German “Volkslist’”’ by 
the German occupation authorities, 
we find in the book the texts or ex- 
tracts of eight decrees of those authori- 
ties. They are printed in italics to 
indicate that they have no _ legal 
force. As a matter of fact, they were 
ab initio illegal under Polish as well as 
under international law. 

The historical introduction is in 
general correct so far as the presenta- 
tion of basic facts is concerned. It is 
to be regretted that the author did 
not refrain from unnecessary com- 
ments, as for instance his remark that 
in prepartition Poland “a relatively 
small number of citizens enjoyed full 
political rights: as a matter of fact, 
the number of adults enjoying politi- 
cal rights in 18th century Poland was 
comparatively larger than in other 
European countries before the French 
Revolution. Another comment of Dr. 
Geilke requires rectification. In a note 
on page 15 he states that the problem 
of the Constitution—1935 or 1921— 
was one of the causes of a “later 
break between the “London” and the 
“Lublin” Governments.” There could 
never be a “break” between the two 
“Governments” if only because the 
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London Government never recognized 
the Lublin committee as a govern- 
ment and treated it as well as its suc- 
cessors aS a mere Kremlin agency. 
The gulf between that agency and 
the whole Polish nation was caused 
by its acceptance of the new partition 
of the country and its surrender to 
Moscow. The question of the consti- 
tution was raised by the communists. 
The translation of the Polish texts 
is conscientious and correct. The book 
may serve well a German reader as a 
collection of legal texts and a biblio- 

graphical guide. 
ZYGMUNT NAGORSKI 


ConpoweE, M. V. The Soviet Financial 
System: Its Development and Relations 
with the Western World. Columbus: 
The Bureau of Business Research, 
College of Commerce and Adminis- 
tration, Ohio State University, 1951. 
Pp. x, 230. 

NETTL, J. P. The Eastern Zone and Soviet 
Policy in Germany 1945-1950. New 
York: Oxford University Press, 1951. 
Pp. xix, 324. 

There are at least two reasons why 
a political scientist and a legal student 
of the Soviet State should open Mr. 
Condoide’s book with anticipation. 
First, its specific title gives promise of 
a real contribution amidst the deluge 
of general impressionistic writing on 
Soviet affairs. Secondly, the financial 
side of Soviet economy has been more 
than anything else a reminder to the 
Politbureau that there are canons 
which no contemporary economic 
system can obviate, however capi- 
talist, and therefore wrong, they may 
have been decreed. Consequently, the 
analysis of the financial network 
that the Soviet Union eventually 
developed is as much a contribution to 
the perennial problem of clash between 
the ideology and the human-social 
element in Russia, as the study of 
Soviet family law, the system of 
personal incentives, or the psychology 
of propaganda. 

Alas, the study published by Mr. 


Condoide’s home institution falls 
short of anticipation. It brings to- 
gether some interesting information 
and shows flashes of inspired analysis. 
But being as heavily based on secon- 
dary materials as it is (in spite of the 
impressive list of original Soviet 
sources in the bibliography), its main 
value is more that of a survey and 
integration than as an original schol- 
arly contribution. 

Mr. Condoide seems on familiar 
grounds—at least to this reviewer, 
who is not a professional economist— 
as long as he moves within the general 
economic confines. But the fusion of 
the economic and the political, which 
he correctly emphasizes as an out- 
standing characteristic of Soviet 
thinking, has certainly not been im- 
plemented in this book. The ratio of 
platitudes and half-true generaliza- 
tions increases rapidly as soon as he 
moves out of technical economics. In 
the latter part of his study, especially 
in the chapter on Soviet foreign 
economic policies (1941-1950), it 
reaches proportions which it is diffi- 
cult to square with standards of 
serious academic writing. 

Even in the preceding chapters, in 
which he discusses the Soviet economic 
organization, banking and _ credit 
system, money, national budget, and 
financial-trade relations with the 
outside world, in that order, the 
author is guilty of surprising omis- 
sions. For instance, khozraschét, the 
very epitome of Soviet awakening to 
the realities of planning and produc- 
tion, is mentioned only incidentally— 
in the title of an article quoted in 
the text and translated misleadingly 
as “economic accounting’’—but never 
actually discussed. On the other hand, 
we read four times between pages 79 
and 96 almost identical statements 
about the turnover tax as a major 
source of Soviet fiscal revenue. 

Besides the general repetitiousness, 
there are other deplorable features: 
(1) inconsistency (Gosbank, the State 
Bank of the U.S.S.R., is styled in four 
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different ways on the first 27 pages); 
(2) discussion elementary to the point 
of naiveté (we learn, for instance, 
that far-reaching economic changes 
took place after Lenin came to power 
[p. 110], or that Politbureau is the 
body that actually governs the Soviet 
Union [p. 153] or that the important 
fact in the Soviet Union is that de- 
fense and national economy are 
closely interrelated [p. 90]—as if this 
were not true about any other power); 
(3) less than excellent editing (one 
would readily excuse occasional mis- 
prints in transliteration of Russian 
titles, but what about Professor 
Mosely’s name being spelled differ- 
ently each of the three times it appears 
in the book [pp. 145, 216, 228]?). 

However, a discriminating student, 
seeking general information about 
some aspects of the Soviet economic 
system, may find this a rather useful 
first introduction. 

The study of Eastern Germany by 
the Fellow of St. John’s College at 
Oxford, ties in with that part of Mr. 
Condoide’s book which discusses 
Soviet economic policies toward East- 
ern Europe in general and Eastern 
Germany in particular. But that is 
where their relationship and affinity 
end. The almost double scope of this 
study is actually a misleading surface 
indication of the comparative dimen- 
sions of the two books. 

Mr. Nettl, too, cannot hide his 
economic training and _ inclinations. 
But one would not know it when 
reading those parts of his book which 
deal with matters strictly political. 
The author takes his reader through 
an outline of the political and eco- 
nomic disintegration of the Third 
Reich. From there, via a discussion of 
the Allied plans for Germany, he 
proceeds to their confrontation with 
the realities of Soviet occupation and 
the political, administrative, and 
economic development in the Eastern 
Zone. Soviet reparations and_ the 
grafting of the Plan on East German 
economy and life are discussed in 
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separate chapters. So is the relation- 
ship between the Soviet Zone and 
Western Germany and the German 
Democratic Republic’s satellite status 
in the Soviet orbit. 

The text is compact, precise, and 
loaded with facts and acute analysis. 
The documentation evokes confidence, 
the more so as the author makes it 
very clear when and to what an extent 
conjecture and speculation were per- 
force included. Indeed, as he points 
out, Eastern Germany is by far the 
easiest area behind the Curtain to 
write about. 

It is a pity that the book, although 
actually appearing in November, 
1952, generally reaches only mid-1950, 
with occasional references as late as 
February, 1951. It would be invalu- 
able to have such a study extend to 
cover the 1950-53 era. The conclusions 
might then differ in one essential point 
or two. As a matter of fact, the author 
must have felt the potential weakness 
of his argument that Eastern Ger- 
many stands apart from the rest of 
the Soviet orbit in that its sovietiza- 
tion was merely an incidental result 
of rigid Soviet administrative tech- 
niques rather than of a preconceived 
design. He implies this in form of some 
second thoughts on the postscriptum- 
like last page. That he should have 
reached such a conclusion at all is an 
almost inevitable consequence of his 
tendency to pay only limited atten- 
tion to the sociological framework, 
and almost no serious attention (in 
terms of the proper proportions) to the 
sovietization in the cultural-educa- 
tional sphere. There, even when dis- 
counting the local German Tiichtig- 
keit, he would have found evidence 
which would seriously undermine his 
“by-product” theory. 

This is, however, perhaps the only 
instance where Mr. Nettl has failed 
in his admirably broad erudition and 
thorough scholarship, which has 
produced a book of permanent docu- 
mentary value. 


JARO MAYDA 
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TALLMAN, M. Dictionary of Civics and 
Government. With an introduction by 
Harry Elmer Barnes. New York: The 
Philosophical Library, 1953. Pp. 290. 
An expedient reference for quick, 
general information concerning any 
subject likely to arise in American 
public life, this aptly written collec- 
tion contains numerous items on 
politics and government in the United 
States, as well as many words and 
expressions from closely related fields, 
especially sociology, economics, in- 
ternational affairs, and labor relations. 
Special stress is laid upon explanation 
of various legal terms from all 
branches of law, and emphasis is 
placed on political history as the 
indispensable background for an under- 
standing of present day problems. 
The words are concisely and exactly 
defined; the explanations given go 
right to the point without dwelling 
on details. Although this book pri- 
marily appeals to the American 
citizen interested in public life and is 
of little value to the American lawyer, 
it might prove very useful to the 
foreigner. A possible drawback is a 
lack of any reference to additional 
information, although a bibliography 

at the end tries to fill the gap. 
W. BUSCH 


Repertorio de Legislacién y Jurispru- 
dencia Chilenas. Santiago: Editorial 
Juridica de Chile, 1953. Pp. xxiv, 400. 

The first volume of an ambitious 
project, of inestimable value to the 
legal profession and much needed, 
has now appeared. The work, prac- 
tically completed in manuscript form, 
will consist of twenty volumes, the 
last to be a comprehensive index. It 
is the joint product of ten years’ work 
by the Law Faculty of the University 
of Chile and the Library of Congress 
of that country. All the codes and 
general statutes, decrees and regula- 
tions are to be covered, with annota- 
tions under each article of court 
decisions from 1841 to 1950, and 
references to treatises and essays, 


TRIGUEROS, S., E., 


and will be kept up to date by annual 
supplements. The case law to be 
digested is only that which construes 
the statute or fixes its scope; cases of 
routine application are excluded. 

The present volume covers the 
Civil Code to article 564 inclusive, 
and supplemental laws on the retro- 
active effect of statutes, civil mar- 
riage, civil registry, adoption, the re- 
cent regulations (October 31, 1952) 
on grant of juristic personality to 
nonprofit corporations and founda- 
tions, and, of especial interest to us, 
Law No. 4827 (1930) granting the 
practical equivalent of trust powers 
(comisiones de confianza) to banking 
institutions. Cases on conflict of laws 
are to be found principally on pages 
28-35 (articles 14-18), 63-69 (arts. 
59-73, domicile), 81-83 (arts. 120-121, 
marriage). 

PHANOR J. EDER 


Trayectoria del 
Derecho Mundial. México: Ed. Porrua 
S. A., 1953. Pp. 179 (bibliography 
pp. 175-178). 

Lic. Trigueros, one of Mexico’s 
leading comparatists, furnishes us 
with a modest, but sane, realistic and 
thought-provoking essay on the his- 
tory, evolution, and possibilities of 
achieving a world law, which shall 
contribute to peace and to the progress 
of the individual under a reign of 
law and justice. “World law” Tri- 
gueros understands to be international 
law, public and private, and compara- 
tive law. Internal private law has 
been transformed in the last decades 
by radical changes in conditions; 
concepts and application of private 
international law likewise have 
changed, the needs of the individual 
for justice transcending national 
boundaries, but public international 
law lags, especially in the inadequacy 
of procedure. The concept that sover- 
eign states are the sole subjects of 
international law must give way, 
Trigueros holds, to the concept that 
individuals and private and quasi- 
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private associations must be included 
among the subjects of international 
law. He traces the beginnings of this 
enlarged concept in recent pacts and 
suggests ways in which lawyers, here- 
tofore derelict in their professional 
duty, can assist in its furtherance. 
PHANOR J. EDER 


INTERNATIONAL LAW ASSOCIATION. Re- 


port of the Forty-Fifth Conference, 
held at Lucerne, August 3ist to Sep- 
tember 6th, 1952. Printed in Great 
Britain, 1953. Pp. xccevii, 317. 

The Lucerne conference dealt at 
greater length and with more topics 
of private law than previous con- 
ferences. The present volume contains 
the reports and summaries of discus- 
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sions, among other topics, on Inter- 
national Companies and International 
Company Law, Air Law, Rights to 
Sea Bed and its Subsoil, Trade Marks, 
State Immunity, Monetary Law, and 
Conflict of Laws (agency-sale of 
goods). No one interested in these 
topics can fail to be enlightened by 
this Report. The American reporters 
and speakers included Clyde Eagleton, 
John C. Cooper, Karl Loewenstein, 
Arnold W. Knauth, E. von Saher, F. 
M. Joseph, Walter J. Derenberg, Otto 
Sommerich, Phanor J. Eder. 

The volume also contains the text 
of the resolutions adopted, full data 
on the history and organization of the 
Association, and a list of members. 

PHANOR J. EDER 
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ERNST RABEL 


Through the offices of the “Journal,” the American Foreign Law Associa- 
tion takes great pleasure in extending, on the occasion of his eightieth birth- 
day, January 24, 1954, heartiest congratulations and good wishes to Ernst 
Rabel, honorary member of the Association, world-renowned authority and 
leader in the fields of comparative and private international law and author 
of the monumental work, Conflict of Laws: A Comparative Study, volumes 1 
and 2 of which were awarded the Ames Prize in 1950. 


REPORTS 


INTERNATIONAL COMMITTEE OF Com- 
PARATIVE LAw—The annual meeting of 
the Bureau of the International Com- 
mittee of Comparative Law was held at 
Copenhagen May 21-23, 1953. There 
were present: Messrs. M. Ancel (repre- 
senting Dean Julliot de la Morandiére), 
A. C. Coudert, F. de Sola-Cafizares, K. 
Lipstein (representing Professor Gut- 
teridge), H. Ussing, P. G. Vallindas. In 
addition to the Members of the Bureau, 
there were present Messrs. David and 
Hamson, Secretary General and Assist- 
ant Secretary General, and representa- 
tives of the National Committees of 
Denmark, Germany, and Sweden. 

National Committees representing 
Venezuela and India were admitted to 
membership, thus increasing the total 
membership to twenty-two National 
Committees. 

The report of the Secretary General 
concerning work in progress disclosed 
that (1) a French translation of Pro- 
fessor Gutteridge’s book on comparative 
law had been published; (2) the Cata- 
logue of Sources and Documentation 
had been completed; (3) the following 
basic introductions to legal systems 
were completed or almost ready for 
publication: United States of America 
(André and Suzanne Tunc); Soviet 
Union (David and Hazard); Scandina- 
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vian countries (Ussing); France (de 
Vries and David in English, and David 
and de Sola-Cafiizares in Spanish); 
Spain (David and de Sola-Cajiizares); 
(4) bibliographies for English, Swedish, 
and Spanish law will shortly appear. 

The Bureau decided to organize a 
round-table conference to be held in 
Munich, July 23-27, 1954, on the topic 
“The Function and Organization of an 
Institute of Comparative Law,” and, at 
the request of UNESCO, to sponsor a 
prize monograph competition, to be 
followed by a round-tabie conference at 
Munich, on the subject of the duties 
of States as members of the international 
community and of the United Nations, 
and the methods by which such obliga- 
tions are carried out. 

The Secretary General was authorized 
to enter into a contract with UNESCO 
for a study of the legal techniques 
whereby agrarian reforms have been 
effected in various countries since the 
beginning of the twentieth century. 

For lack of time, the Bureau was un- 
able to complete a definite long-term 
program of action, and a Committee was 
appointed to draft such a program and 
to report at the next meeting of the 
Bureau. The National Committees are 
urged to submit any suggestions or ideas 
for consideration by the Bureau. Among 
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the matters deemed by the Bureau to 
merit intensive comparative study were 
the following: (1) administration of 
decedents’ estates; (2) basic principles 
of criminal procedure; (3) improvement 
of legislative techniques; (4) proof of 
foreign law; (5) autonomy of commercial 
law. At the present time the Committee 
is not in a position to undertake any of 
these studies but recommends them to 
the attention of its National Committees 
and all others interested in legal re- 
search. 

The Bureau will request UNESCO to 
assist the International Committee in 
the organization of a Congress of Com- 
parative Law to be held in 1956 to con- 
sider the following topic: “General 
principles of law recognized by civilized 
nations.” It is thought that it would be 
profitable to prepare three or four 
simultaneous round-table conferences 
each devoted to a particular facet of the 
general theme. 

The Bureau emphasized its desire 
not to compete with established interna- 
tional organizations of jurists, its hope 
being that such organizations will ulti- 
mately become affiliated with the 
International Committee of Compara- 
tive Law as associate members in order 
to co-ordinate activities in the field of 
comparative law. 

ALEXIS COUDERT 


SECOND MEETING OF THE INTER-AMERI- 
CAN COUNCIL OF JuRISTS—At its First 
Meeting held in Rio de Janeiro in May- 
June 1950, the Inter-American Council 
of Jurists, organ of the Organization of 
American States, had assigned to its 
Permanent Committee, the Inter-Ameri- 
can Juridical Committee located in 
Rio de Janeiro, among other things: 
study of the possibility of revision of 
the Bustamante Code of Private Inter- 
national Law in the light of the Monte- 
video Treaties and the Restatement of 
the law of Conflict of Laws, “‘in order to 
make these three codifications uniform;” 
uniform rules on the sale of personal 
property; international co-operation in 
judicial procedures (judicial assistance). 
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The Permanent Committee produced 
two “Opinions” on the Possibility of 
Revision of the Bustamante Code 
(May, 1951, and March, 1953), a Draft 
Uniform Law on International Sale of 
Personal Property (March, 1953), and a 
report on Uniformity of Legislation in 
International Co-operation in Judicial 
Procedures (November, 1952). This 
work came before the Second Meeting of 
the Inter-American Council of Jurists, 
held in Buenos Aires in April-May 
1953. The Council took the following 
actions, to be found in the Final Act of 
the meeting (Pan American Union, 
Washington, D. C., August, 1953): (1) 
It entrusted the Inter-American Jurid- 
ical Committee with the preparation of 
a comparative study of the provisions 
of the Bustamante Code, of the Monte- 
video Treaties, and of the rules set 
forth in the Restatement of Conflict 
of Laws, which study should include an 
appraisal of the systematic and technical 
differences that exist among them, as 
well as the reservations that have been 
made with respect to the first of these 
instruments, the national codification 
commissions and groups dedicated to 
the study of private international law 
to be consulted; (2) it decided to submit 
to the national codification commis- 
sions, the universities, bar associations, 
scientific institutes, jurists, and cham- 
bers of commerce, for their examination, 
the Draft Uniform Law on the Interna- 
tional Sale of Personal Property (the 
“Provisional Draft of Buenos Aires”’); 
(3) it requested the Secretary General of 
the Organization to forward copies of 
the report on Uniformity of Legislation 
on International Co-operation in Judicial 
Procedures to agencies devoted to the 
study and development of civil proce- 
dure and of private international law, 
as well as to writers, professors, and 
jurists specializing in these subjects, 
requesting their comments and observa- 
tions, particularly in relation to the 
legislation in force and the usual prac- 
tices obtaining in their respective 
countries. 

K. H. N. 
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INTERNATIONAL CONGRESS OF CIVIL 
PROCEDURE AT VIENNA—An_interna- 
tional congress of civil procedure was 
held in Vienna from October 5 to 8, 
1953. The congress was convened by a 
committee appointed at the previous 
congress held in Florence in 1950, and 
by the Law Faculty of the University 
of Vienna. 

The Congress met in the Auditorium 
Maximum of the University. The at- 
tendance was remarkably good. About 
85 foreign guests participated, represent- 
ing 14 countries. Numerous Austrian 
professors, judges, and attorneys were 
present. The members of the Congress 
were greeted by the Rector of the Uni- 
versity, the Dean of the Law School, 
and the Minister of Education. “Inter- 
national Judicial Assistance’? was the 
topic of an address by the Minister of 
Justice, Dr. Gerd, at the opening session. 
Professor Couture (Montevideo) ad- 
dressed the Congress on “Constitutional 
Guaranties of the Administration of 
Justice.” A paper by Professor Monaco 
(Rome) on “International Jurisdiction” 
was presented. The Congress heard a 
comparative law report by Professor 
Liebman (Pavia) on ‘Prerequisites for 
the Execution of Judgments.” Professor 
Allorio (Milan) discussed the new Code 
of Practice of Louisiana, basing his 
report on a paper by Professor Mc- 
Mahon (Baton Rouge). Professor 
Sachers (Innsbruck) delivered an ad- 
dress on “Fundamental Problems Con- 
cerning the Reopening of Proceedings 
after Final Judgment.” A paper on 
“Limitations on the Right of Appeal” 
by Professor Prieto Castro (Madrid) 
was read in his absence. Professor 
Lenhoff (Buffalo) delivered an address 
on “Recognition and Enforcement of 
Foreign Judgments in the United 
States,’ and Professor Bruns (Saar- 
briicken) discussed the ‘Contrast of the 
Concept of Free Judicial Appreciation 
with that of Conclusiveness of Evi- 
dence.”’ 

Vienna displayed its charm and ele- 
gance in the hospitality afforded the 
participants. Social activities included 
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receptions by the Mayor, the Bar, and 
the Government. Mention should be 
made of the heavy indebtness which the 
congress owes to the late Professor 
Adolf Schénke, noted German _pro- 
ceduralist and comparatist, whose un- 
timely death on the first of May 
deprived the legal profession of one of 
its finest members. He had lavishly 
devoted his energy to the arrangement 
of the congress, assisted by Professor 
Hans Schima (Vienna) and Professor 
Tito Carnacini (Bologna), on whom 
the whole burden then fell. 

The committee will continue to func- 
tion for the purpose of preparing the 
foundation of an international associa- 
tion of procedural law. 

ARTHUR LENHOFF 


SALZBURG SEMINAR IN AMERICAN 
Stupres—The twenty-sixth session of 
the Salzburg Seminar in American 
Studies, the first devoted to law, was 
held from June 10 to July 8, 1953. The 
general theme of the session was: Ameri- 
can Legal Thought and Institutions. A 
total of fifty-four Europeans trained 
in the law and having experience in 
private practice, government work, or 
law teaching, attended. Twelve Euro- 
pean countries were represented. The 
instruction was given by five members 
of the Faculty of Harvard Law School: 
Professors Brewster (anti-trust), Chafee 
(civil rights), Freund (federalism), Hart 
(role of judge in development of com- 
mon law), and von Mehren (institu- 
tional framework of American law). 
Each participant attended the general 
course on the institutional framework 
of American law and did work in one 
of the seminars offered. The seminars 
took up various areas of law which, 
though _ characteristically American, 
nonetheless dealt with legal problems 
which are today of increasing importance 
on the Continent: Fundamental human 
rights in the United States Constitu- 
tion; Role of courts in the development 
of American law; Distribution of govern- 
mental power in a constitutional federa- 
tion; Legal enforcement of competition. 
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The value of the session for all con- 
cerned was much enhanced by the close 
and friendly relations which developed 
in a month of informal living-together 
at Schloss Leopoldskron. In a real sense, 
comparative law descended from the 
level of descriptive abstraction and took 
on flesh and personality as problems of 
approach, technique, and spirit were 
discussed over coffee. 

ARTHUR VON MEHREN 


NEw YORK CONFERENCE ON A PRO- 
POSED EVIDENCE CODE FOR ISRAEL— 
A newly proposed Evidence Code for 
the State of Israel was considered at a 
conference in New York sponsored by 
the Harvard Law School—Israel Co- 
operative Research for Israel’s Legal 
Development on October 29 and 30, 
1953. 

The Draft Code was officially pub- 
lished in Jerusalem in December 1952, 
together with explanatory and com- 
parative notes and drafts of a special 
committee which were not acceptable 
to the government. It is the second 
major legislative effort of the Israeli 
Ministry of Justice, which has embarked 
upon a comprehensive reform of the 
complex legal structure inherited from 
the mandatory administration of Pales- 
tine. This program was initiated by a 
draft of a Probate Code which formed 
the subject of a similar conference in 
New York a year ago and which, sub- 
stantially revised, has now been _ in- 
troduced in the Israeli Parliament 
(Knesset). 

The proposed Evidence Code con- 
sisting of 113 sections is designed to 
serve a judicial system which knows no 
jury trial, in a country where most 
members of the bench and bar were 
trained in civil law countries but are 
familiar with English procedure and the 
common law of evidence introduced in 
Palestine by the mandatory regime. The 
proposed Code retains the adversary 
system of litigation, including, above all, 
the right of cross-examination, but it 
sharply increases the powers of the trial 
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judge to enable him to curb excesses of 
the adversary system which developed 
in Israeli practice. The traditional 
dichotomy of generally admissible and 
generally inadmissible evidence is re- 
tained, but because of the absence of a 
jury, no line is drawn between hearsay 
and non-hearsay. Instead, in addition to 
non-hearsay, the bill generally admits 
certain categories of hearsay offered 
under circumstances that normally 
will permit, to some extent at least, a 
test of its weight by cross-examination; 
all other hearsay, however, is excluded 
unless the usual exceptions (somewhat 
expanded) can be shown to be present. 
A number of the Code’s provisions are 
closely patterned after the American 
Law Institute’s Model Code of Evi- 
dence. 

Among those participating in the 
conference were Attorney-General H. 
H. Cohn, who drafted the Code, and 
two judges from the Magistrate’s Court 
of Tel-Aviv and a number of American 
judges, practitioners, and law professors, 
including Messrs. Morgan and Maguire, 
the draftsmen of the A.L.I. Model 
Code. The special topics discussed were 
the provisions of the bill dealing with 
the privileges of patient and physician, 
parent and child, husband and wife, 
the privilege against self-incrimination, 
extra-judicial confessions, powers of the 
trial judge to control the trial, and the 
scope and effect of presumptions and 
judicial notice. 

A limited number of translations of 
the annotated Draft Code are available 
at the Harvard Law School—Israel Co- 
operative Research for Israel’s Legal 
Development, Harvard Law School, 
Cambridge 38, Massachusetts. 

JOSEPH LAUFER 


Law 
subjects 


CoLLoquiuM oN _ IsLAMIC 
CuLTURE—Among the 


AND 
dis- 


cussed by the Colloquium on Islamic 
Culture held September 8 to 21, 1953, at 
Princeton University and the Library of 
Congress was ‘Law and the Moderniza- 
tion of Legal Systems in Muslim Coun- 
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tries.” The forty Muslim scholars who 
came from various parts of the Muslim 
World, and the equal number of Ameri- 
can scholars present seemed to pay 
particular attention to the legal discus- 
sion perhaps because the Shari’ah 
(Muslim Law) covers almost every 
activity in the life of Muslims with no 
distinction being made between religion 
and law. 

Though no resolutions were adopted— 
the gathering having been a colloquium 
and not a conference—three distinct 
attitudes on the modernization of legal 
systems were discerned. On one side 
were most of the Arab delegates who 
maintained the traditional position that 
the Shari’ah is suitable for every time 
and place. On the other side were the 
Turkish delegates who insisted that one 
does not have to apply the Shari’ah in 
order to be a good Muslim. (Turkey 
abolished the Shari’ah as the basis for 
its legal system as a part of its reform 
program). A middle course was ad- 
vocated however, by the majority of 
delegates—the Iranians, the Pakistanis 
(who are coping with the problem of 
defining the role of the Shari’ah in their 
new constitution), and some Arabs. 
These delegates accepted the Shari’ah 
as a basis for legislation, but insisted on 
its rapid development through new 
interpretation and an extensive use of 
the doctrines of “necessity,” ‘public 
interest,” and “change in times and 
climes” to effect a change in the law. 
The spokesman of this group, Judge 
Sobhi Mahmasani of Lebanon, even 
went as far as to draw a distinction 
between mandatory religious rules and 
optional worldly provisions, which is 
tantamount to a distinction between 
religion and law. Professor Hifsi Timur 
of Turkey, however, pointed out that 
his country tried the course advocated 
by the latter group but found it ex- 
tremely difficult and thus had to have 
recourse to Western codes of law in 
carrying out its legal reforms. 

FARHAT ZIADEH* 


* Princeton University. 
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AMERICAN Bar AssociaTION—Professor 
Whitney B. Harris of the School of 
Law of Southern Methodist University 
was elected Chairman of the Section of 
International and Comparative Law at 
the Boston meeting of the Association, 
August, 1953. The Section has added a 
new committee on Comparative Admin- 
istrative Law (F. Trowbridge vom Baur, 
chairman) to its roster of 9 comparative 
law committees. The chairmen appointed 
for these nine committees for the 1953- 
54 season are: Frof. Edward D. Re, 
Comparative Civil Procedure and Prac- 
tice; Roy W. Johns, Comparative 
Jurisprudence; Samuel Miles Fink, 
European Law; Thomas L. Blakemore, 
Jr., Far Eastern Law; Carlos Berguido, 
Jr., Latin American Law; Brig. Gen. 
Clause B. Mickelwait, Military, Naval 
and Air Law; Nicholas C. Culolias, 
Near Eastern Law; Ralph G. Albrecht, 
Private Claims Against Governments; 
and Edward S. Feldman, Social, Labor 
and Industrial Legislation. Prof. Ru- 
dolph B. Schlesinger was named chair- 
man of the general committee on the 
Teaching of International and Com- 
parative Law. 

A breakfast of the comparative divi- 
sion was held at the Boston meeting 
with Professor Arthur von Mehren 
speaking on the German Constitutional 
Court and its relation to the problem of 
German participation in the European 
Defense Community, and with Harry 
LeRoy Jones of the Department of 
Justice discussing Swiss secrecy laws 
as they have affected the taking of 
testimony in Switzerland. Later Mr. 
Jones was successful in obtaining Section 
support for a resolution urging the crea- 
tion of a Presidential Committee to 
work out with the appropriate depart- 
ments of government and with the 
advice of law professors and judges a 
desirable pattern of rules to be in- 
serted in Judicial Assistance treaties to 
be negotiated with foreign governments 
by the Department of State. The Sec- 
tion’s resolution was then adopted by 
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the House of Delegates for the Bar 
Association as a whole. 
JOHN N. HAZARD 


COLLOQUE ON UNIFICATION OF INTERNAL 
Law—The first international juridical 
conference of the Centre National de la 
Recherche Scientifique of France was 
held at Paris, October 6-10, 1953. Pro- 
fessor Jean Escarra (Paris), chairman 
of the Section Juridique of the Centre, 
presided; the participants included Pro- 
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abroad, and from France Professors 
Amiaud, David, Léon Mazeaud, and 
Lagarde of Paris, Tunc (Grenoble), and 
Houin (Rennes). The problems involved 
in the amalgamation of civil and com- 
mercial law were discussed by each 
participant with respect to the situation 
in his country and, in the case of the 
French participants, to his special field 
of interest. The proceedings, highly in- 
structive from the comparative view- 
point, were concluded by a formal lunch- 


fessors Mdller (Hamburg), Ascarelli eon at the Chateau de Gif. The various 

(Rome), Meijers, (Leiden), Oftinger papers submitted are to be published. 

(Zurich), Yntema (Michigan) from HESSEL E. YNTEMA 
CONFERENCES 


VIENNA CONGRESS OF THE Union Inter- 
nationale des Avocats—The Fourteenth 
Congress of the Union Internationale des 
Avocats took place in Vienna, on Sep- 
tember 14 to 18, 1953. Delegates from 
twenty-three countries, members of the 
Union, attended the sessions. The papers 
presented were: “The Situation of 
Lawyers before International Courts 
and [International Jurisdictions,’ by 
Pierre Lepaulle, oi the Bar of Paris; 
“International Arbitration in Private 
Legal Matters,” by Mario Braschi, of 
Milan, Italy; “Some Aspects of the 
Codification of Private International 
Law,” by José Jacinto Rada, of Lima, 
Peru; ‘Adaptation by the Bar of the 
Changes Taking Place in the World 
Today,” by M. de Voort, of Tilburg, 
The Netherlands; ‘Defense of the 
Profession and its Social Requirements 
against Certain Governmental Infringe- 
ments,” by Laguna Azorin and J. A. de 
Zulueta, of Madrid, Spain; ‘““The Avocat 
and Administration of Social Security,” 
by Ernest Arendt, of Luxembourg. The 
first work session was presided over by 
Pendleton Beckley, Vice President of 
the Union and Representative of the 
American Bar Association. The delegates 
were welcomed to Austria by the Presi- 
dent of the Republic. On behalf of the 
members of the Congress, a gala per- 
formance was held by the National 
Opera in the Theater of the Schloss of 


Schoenbrunn, and the delegates were 
received by the Minister of Justice, the 
Mayor of Vienna, the Federal Govern- 
ment, and the Bar of Vienna. At the 
closing session, Maitre Jean Thevenet, 
former Bdtonnier of the Bar of Brussels, 
was elected President of the Union. 


INTERNATIONAL ACADEMY OF POLITICAL 
SCIENCE AND CONSTITUTIONAL His- 
TORY—The International Academy of 
Political Science and Constitutional 
History held its biennial session in Paris 
June 8 and 9, 1953. Discussion of Parlia- 
mentarism in Europe since the war was 
on the program. Papers were read by 
professors Paul Bastid (Dijon), René 
Capitant (Paris), Marcel Prélot (Paris), 
Carl Friedrich (Cambridge, Mass.), and 
G. Langrod (Saarbriicken). L. Julliot 
de la Morandiére, B. Mirkine-Guetzé- 
vitch, de Montfort, and G. Langrod 
were re-elected president, executive 
vice-president, and secretaries general, 
respectively. 


INTERNATIONAL MARITIME COMMITTEE 
—A sub-committee of the International 
Maritime Committee, founded in 1895, 
met at Amsterdam on October 23-24, 
1953, to consider a French draft of a 
possible convention on carriage of pas- 
sengers by sea. The draft was recom- 
mended to the French group for revision 
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along the lines of the comments at the 
meeting, presided over by Professor 
Offerhaus, Amsterdam. From the Ameri- 
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can side, Mr. Arnold W. Knauth, of 
New York City, took part in the 
meeting. 


ANNOUNCEMENTS 


VIIItH CONFERENCE OF THE INTER- 
AMERICAN Bar ASSOCIATION — The 
VIIIth Conference of the Inter-American 
Bar Association will be held in Sao 
Paulo, Brazil, March 15 to 22, 1954. 
The host organization is the Instituto 
dos Advogados de Sao Paulo, whose 
President is Dr. José Barbosa de Almei- 
da, Rua Senador Feijo 176, 9° andar, 
Sao Paulo, Brazil. The sessions of the 
Conference will be held in the Law 
School. A list of over fifty topics has 
been prepared which will be considered 


at the Conference. The list may be ob- 
tained from Mr. William Roy Vallance, 
Secretary General of the Inter-American 
Bar Association, 210 Portland Bldg., 
1129 Vermont Avenue, Washington 5, 
D. C. As Sao Paulo will be celebrating 
the 400th anniversary of its founding 
in 1554, delegates to the Conference 
will find numerous other attractions, 
which they will wish to visit, in addition 
to attendance at the meetings scheduled 
for the Conference. 


VARIA 


EXCHANGE PROGRAM BETWEEN UNI- 
VERSITY OF ToRONTO AND Civit Law 
ScHoots IN CaNADA—As part of the 
activities of the new Comparative Law 
Center at the University of Toronto 
School of Law, established with the 
help of a grant from the Carnegie Cor- 
poration of New York, an exchange 
program has been initiated between this 
Law School and the civil law Faculties 
of Montreal, McGill, and Laval Uni- 
versities. The first exchange took place 
during the academic year 1952-53. Two 
Professors of the Toronto Law School 
went to give courses, of five lectures 
each, at the Universities of Montreal, 
McGill, and Laval. These courses dealt 
with the general development and cer- 
tain characteristic features of the com- 
mon law as well as with more specific 
topics. The specific topic chosen was the 
law of torts. A course of lectures at 
Laval University gave a general in- 
troduction to the common law. In re- 
turn, law teachers of these three civil 
law faculties came to deliver lectures on 
subjects of the civil law of Quebec at 
the Toronto Law School. The subjects 
included the law of delict and quasi- 
delict, the civil law of contract as well 
as general aspects of the civil code of 


Quebec. Further courses dealt with the 
fiducie and the hypothéque in the law of 
Quebec. These lectures will be followed 
by an annual essay competition in 
comparative law, open to all Canadian 
undergraduate and graduate law stu- 
dents. 


W. FRIEDMANN* 


FULBRIGHT AWARDS IN LAw—Accord- 
ing to information received from the 
Conference Board of Associated Re- 
search Councils, Committee on Inter- 
national Exchange of Persons, 2101 
Constitution Avenue, Washington 25, 
D. C., Fulbright Awards were made as 
follows in the field of Law: one for 
1949-50 (France), one for 1950-51 
(France), five for 1951-52 (Italy (2), 
United Kingdom (2), Australia), two 
for 1952-53 (United Kingdom), five and 
two for 1953-54 (France, Italy (2), 
Japan, United Kingdom, Germany (2 
travel grants)). 


INSTITUTE OF COMPARATIVE LAW OF 
New York UNIVERSITY SCHOOL OF 
Law—The New York University School 
of Law has announced the establish- 


*« Toronto University Law School. 
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ment of an Institute of Comparative 
Law under the direction of Professor 
Bernard Schwartz. The program of the 
Institute includes instruction in Ameri- 
can Law for specially selected non- 
American jurists, instruction in foreign 
law for American students, and research 
and publication. It is planned to pub- 
lish a series of monographs in English 
designed to acquaint foreign jurists with 
the essentials of American law. 
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MONTHLY NEWSLETTER: AFLA Miami 
CHAPTER—The Miami Chapter of the 
American Foreign Law Association has 
begun publication of a monthly newslet- 
ter, The “International Forum.” The 
Editor is Marshall J. Langer, Mercantile 
National Bank Building, Miami Beach 
39, Florida. The first issue carries a letter 
from the Editor, a Director’s Column, 
by David S. Stern, and notes on events 
in the foreign law field. 


AMERICAN FOREIGN LAW ASSOCIATION MEMBERSHIP LIST AS 
OF DECEMBER 31, 1953 


AGAR, KATHERINE D.—McDermott, 
Will & Emery, 111 West Monroe 
Street, Chicago 3, Illinois 

ALESKOw, GREGORY—201 North Wells 
Street, Chicago 6, Illinois 

ALEXANDER, LEON—161 Boulevard 
Haussmann, Paris 8, France 

ALLEN, PEerRry—Plaza Santos Dego- 
llado 10-203, Mexico, D.F., Mexico 


AMMERMAN, JONATHAN E.—510  Bis- 
cayne Building, Miami, Florida 
ANGELO, Homer G.—Mills Tower, 


San Francisco 4, California 

ANGULO, CHARLES—20 Exchange Place, 
New York 5, N. Y. 

ANGULO, MANUEL R.—Creole Petroleum 
Corporation, Apartado 889, Caracas, 
Venezuela 


ARMSTRONG, BARBARA L.—90 Broad 
Street, New York 4, N. Y. 
ASCARELLI TuLtLt1o—Via Lima 41, 


Rome, Italy 
AvraM, Davip 
York 4, N. Y. 
BaEck, Paut L.—120 Broadway, New 
York 5, MN. ¥. 


30 Broad Street, New 





BaGGETT, Sam G.—Room 736, 80 
Federal Street, Boston 10, Mas- 
sachusetts 


BAILEY, WILLIAM W.—Maas & Bailey, 
P. O. Box 509, Charlotte Amalie, 
St. Thomas, Virgin Islands 

BARNES, WILLIAM SPpRAGUE—Harvard 


Law School, Cambridge 38, Mas- 
sachusetts 

BaRTOL, GRIER—Box 523, Villanova, 
Pennsylvania 


BayitcH, Stojan A.—University of 
Miami Law School, Coral Gables 34, 
Florida 

Beck, Pavut—434 N.E. 
Miami, Florida 


25th Street, 


BERMAN, Harotp J.—Harvard Law 
School, Cambridge 38, Massachu- 
setts 


Bituncs, R. R.—Reid & Priest, 2 
Rector Street, New York 6, N. Y. 
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